STATUTORY CONSTRUCTION AS AN EXPRESSION
OF CONSTITUTIONAL RELATIONSHIPS:
APPROACHES OF THE FRENCH HIGH COURT

R M Mitchell

A central theme of the High Court's approach duritige tenure of
French CJ has been to identify the process of &igtuconstruction as an
expression of the constitutional relationship betwedifferent arms of
government, and between government and the governed

The enactment of a statute by Parliament expreseeswill of the
democratically elected legislature as an institatiof government. The
meaning of the statutory text which Parliament eyplmust be understood
by many people. Members of the enacting Parliameihtread the text to
understand the legal effect of the enactment. @f#icof executive
governments must understand the laws they aredcalfe to administer.
Courts must give meaning to statutes which appgirtmmstances that may
extend beyond the subjective contemplation of theke drafted and
enacted the text. Private corporations and indigidyand lawyers advising
them, must understand the legal rights and oblayeti which the statute
creates.

The rules of statutory construction govern the vimywhich meaning is

given to the statutory text which Parliament ch@ose enact. Those rules
have constitutional significance. They expressctirestitutional relationship

between legislative, executive and judicial armg@fernment. They affect
and reflect the political accountability of membek Parliament to the

electorate, and impact on the capacity of the gogdrto comprehend the
laws which regulate their conduct.
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2 R M Mitchell

Constitutional relationship between the different arms of gover nment

One of the early decisions of the French Court tifled the way in which the
rules of statutory construction express the cantgtital relationship between

parliaments and the courts.Zheng v Cat the court observed:

It has been said that to attribute an intentiontht® legislature is to apply
something of a fiction. However, what is involveerd is not the attribution
of a collective mental state to legislators. Thauld be a misleading use of
metaphor. Rather, judicial findings as to legisiatiintention are an

expression of the constitutional relationship betwethe arms of

government with respect to the making, interpretatand application of

laws ... the preferred construction by the courtha statute in question is
reached by the application of rules of interpretatccepted by all arms of
government in the system of representative demygc(eitations omitted)

This observation has been adopted and appliednanaber of later decisions of the

court?

The passage identifies a constraint on the codetglopment of the common law
rules of statutory construction. The legitimacytlod process depends on the application
of known rules, which may derive from the commow lar from statutes such as the
Acts Interpretation Act 190(Cth), to statutory text which is ordinarily prosésnally
drafted by parliamentary counsel. While individdagislators may have differing
degrees of affinity with those rules, the Parliatagn process produces legislation

which is drafted with those rules in mind.

The constitutional relationship describedZimengconstrains the manner in which
the courts develop or alter the common law ruldge Theory breaks down if the rules
are changed in a way that undermines the assumspbdiorwhich the statutory text has

been prepared.
Objectiveintention

The passage quoted froE@hengalso emphasizes the objective nature of the

exercise of statutory construction. The searchois the objective meaning of the

1 Zheng v Ca[2009] HCA 52; (2009) 239 CLR 446 [28].

2 Lacey v Attorney General (QId2011] HCA 10; (2011) 242 CLR 573 [43Queensland v Congoo
[2015] HCA 17; (2015) 256 CLR 23®%lphapharm Pty Ltd v H Lundbeck AZD14] HCA 42; (2014)
254 CLR 247.
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language understood in its context, rather thanntfeaning which may have been
subjectively understood by members of Parliamespiaasible for its passage.

The objective character of the process is illustidiy two cases in which it may
be surmised that the subjective intention of thaiMer introducing legislation into

Parliament was different to the intention which tloeirts attributed to Parliament.

The first case iSSaeed v Minister for Immigratichln that case the court was
construing s 51A of th#igration Act 1958 Cth), which provided that a subdivision of
the Act ‘is taken to be an exhaustive statememth@frequirements of the natural justice
hearing rule in relation to the matters it dealthiviSection 51A was amended after the
court inRe Minister for Immigration; ex parte Miaf rejected the Minister’'s argument
that certain provisions operated as a code. Thenseceading speech for the Bill
introducing s 51A contained statements indicatimg the amendment was to exclude
common law requirements relating to the common hearing rule, so that particular

codes in the Act would exhaustively state the negments of natural justice.

The plurality accepted that regard could be hadddiamentary material to
identify the objective of addressing certain shamags of the legislation identified in

Miah.® However, the court observed that:

. it is necessary to keep in mind that when it adsthe legislative
“intention” is to be ascertained, “what is involvad the ‘intention
manifested’ by the legislation” . Statements aketpslative intention made
in explanatory memoranda or by Ministers, howevearc or emphatic,
cannot overcome the need to carefully considemtbisls of the statute to
ascertain its meaning [31]. (citation omitted)

The court construed the words ‘in relation to thatters it deals with’ as
confining the operation of s 51A to the provisiohaalverse information to on-shore
applicants for comment. That approach was taken ghaugh it confined the operation
of the provision in a way that the Minister intrathg the amendment to Parliament

apparently did not foresée.

® Saeed v Minister for Immigratid2010] HCA 23; (2010) 241 CLR 252.

4 Re Minister for Immigration; ex parte Mig2001] HCA 22; (2001) 206 CLR 86.
® Saeed v Minister for Immigratid2010] HCA 23; (2010) 241 CLR 252 [34].

® Saeed v Minister for Immigratid2010] HCA 23; (2010) 241 CLR 252 [42].
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The second case is th¢alaysian Declaration Case That case concerned the
Minister’'s power to make a declaration which had dffect of identifying a specified
country as one to which persons claiming asylumdcbe taken for assessment. The
legislation relevantly allowed the Minister to dard that a country provides ‘access, for
persons seeking asylum, to effective proceduregagsessing their need for protection’
under the Refugees Convention. The Minister denied the section required the
relevant country to be under a legal obligatioprtovide that access. In support of that
argument, the Minister submitted that the sectias wnacted with a view to declaring
Nauru to be a specified country, at a time whenrMauas not a signatory to the
Refugees Convention. The plurality responded tgs gubmission in the following

manner®

The facts asserted do not identify any mischiefvkich the provision was
directed. Rather, it seemed that the facts werégpwiard as indicating what
those who promoted the legislation hoped or intdndeght be achieved by
it. But those hopes or intentions do not bear upercurial determination of
the question of construction of the legislativettégitation omitted)

Importance of the statutory text

The court has emphasised that the rules of stgtetmistruction require primary
attention to be directed to the text of the reléyamovisions’ There must be regard to

the language of the statutory instrument viewed aole, considered in its conteRt.

Of course, language takes its meaning from theesxbmt which it is used. That
context will include other related statutory proerss, rules of interpretation, the state
of the law which existed at the time of the enactimM®eing construed and the object
which the legislation seeks to achieve. The caok$ to the ordinary meaning of the
language which Parliament has chosen to use argidevas how those words should be
understood in light of the context in which theigbgtion was enacted. In that sense, as

" Plaintiff M70/2011 v Minister for Immigration (Majaian Declaration Casgp011] HCA 32; (2011)
244 CLR 144.

Malaysian Declaration Casfl28]; see also French CJ [13] to similar effect.

°® Alcan (NT) Alumina Pty Ltd v Commissioner of TemjtRevenug2009] HCA 41; (2009) 239 CLR
27 [47]; Federal Commissioner of Taxation v Consolidated islédoldings Ltd[2012] HCA 55;
(2012) 250 CLR 503 [39].

9 project Blue Sky Inc v Australian Broadcasting Auity [1998] HCA 28; (1998) 194 CLR 355 [69];
Plaintiff S4/2014 v Minister for Immigratiojf2014] HCA 34; (2014) 253 CLR 219 [42hdependent
Commission Against Corruption v Cunne¢?015] HCA 14; (2015) 256 CLR 1Military
Rehabilitation and Compensation Commission v [2816] HCA 19; (2016) 90 ALJR 62@;abcorp
Holdings Limited v Victorig2016] HCA 4; (2016) 90 ALJR 37&irebird Global Master Fund Il Ltd
v Republic of Naur{?015] HCA 43; (2015) 90 ALJR 228.
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the French Court has continued to emphasise, theegs of statutory construction must
begin and end in consideration of the relevantisiay provisions:

There is a constitutional element to this appros&mhstatutory construction,
concerning the relationship between government tiedgoverned. It concerns the
capacity of the governed to comprehend the lawschvhiegulate their conduct.
French CJ dealt with this iAlcan (NT) Alumina Pty Ltd v Commissioner of Temyt
Revenug?

The starting point in consideration of the firstegtion is the ordinary and
grammatical sense of the statutory words to bepneéed having regard to
their context and the legislative purpose. Thappsition accords with the
approach to construction characterised by GaudronClorporate Affairs
Commission (NSW) v Yuidls: “dictated by elementary considerations of
fairness, for, after all, those who are subjecthe law’s commands are
entitled to conduct themselves on the basis thasethcommands have
meaning and effect according to ordinary grammarwsage.” In so saying,
it must be accepted that context and legislativgpqgme will cast light upon
the sense in which the words of the statute ateetoead. Context is here
used in a wide sense referable, inter alia, teethisting state of the law and
the mischief which the statute was intended to tgme

Of course, few citizens will take the time to rdagislation and be equipped with
the skills to competently construe it. However, thality is that legislation is read by a
range of people of different legal ability, incladi public officers who administer the
legislation and lawyers who may be asked to aderséts effect. Those who seek to
discern the meaning of legislative provisions amerlikely to properly understand its

effect if the statutory language is given its oadtjnand natural meaning.
L egislative purpose and its deter mination

An important part of that context will be the puspoof the legislation.
Interpretation Acts at State and federal level goveference to a construction that
promotes the purpose or object of an Act to oné doas not> The approach of the

common law, reiterated by French CJ and Hayne Qerain Lloyd's Underwriters v

' R v Getachewj2012] HCA 10; (2012) 248 CLR 22 [11] and case®diin footnote 21 of that
decision.

Alcan (NT) Alumina Pty Ltd v Commissioner of TemjitRevenug2009] HCA 41; (2009) 239 CLR
27 [4].

See, for example, s 15AA of thcts Interpretation Act 1904Cth); s 18 of thdnterpretation Act
1984(WA).

12

13
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Cross' is that the context, the general purpose and yadica provision and its
consistency and fairness are surer guides to iemimg than the logic with which it is

constructed. IMB v Western Australj& the court noted:

... the importance of the context, general purposécy and fairness of a
statutory provision, as guides to its meaning. Thedern approach to
statutory interpretation uses “context” in its watlesense, to include the
existing state of the law and the mischief to whitle legislation is

addressed. Judicial decisions which preceded thenag be relevant in this
sense, but the task remains one of the constructiche Act. (citations

omitted)

In AB, the court was concerned with the question of érea requirement for the
issue of a recognition certificate under ender Reassignment Act 200WA) that the
subject have the ‘gender characteristics’ of thassgned gender related only to
external characteristics. Persons who had undergender reassignment procedures
and had an outwardly male appearance had beenddesmitficates on the ground that
they retained female reproductive organs. In thesmof construing the phrase ‘gender
characteristics’ to refer only to external physicharacteristics, the court saw the need
to read the provisions in light of their purposebatg of particular significance in the

case of legislation which protects or enforces hunights. The court saitf:

In construing such legislation “the courts havepacgl responsibility to
take account of and give effect to the statutoryppse”. It is generally
accepted that there is a rule of construction treateficial and remedial
legislation is to be given a “fair, large and lia€rinterpretation. (citations
omitted)

The importance of legislative purpose was emphddigeFrench CJ ilaintiff
M150/2013 v Minister for Immigratigranother of the many cases in which the French
Court was required to apply the principles of dtaty construction to théligration
Act'’ That Act, and in particular the provisions dealimigh the grant and refusal of
protection visas, have proved legally and politicgroblematic under the tenure of
French CJ and a number of his predecessors as @Qlséte. InPlaintiff M150 the
issue was whether s 85 of the Act (authorisingMheister to prescribe a limit on the

14 Certain Lloyd’s Underwriters v Cros§2012] HCA 56; (2012) 248 CLR 378 [24], citing
Commissioner for Railways (NSW) v Agalia\ib855) 92 CLR 390, 397 arféroject Blue Sky Inc v
Australian Broadcasting Authoritjl 998] HCA 28; (1998) 194 CLR 355, 381 [69].

15 AB v Western Australii2011] HCA 42; (2011) 244 CLR 390 [10].
16 AB v Western Australii2011] HCA 42; (2011) 244 CLR 390 [24].
7 Plaintiff M150/2013 v Minister for Immigratioj2014] HCA 25; (2014) 255 CLR 199.
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number of visas of a specified class that couldraated in a year) applied to protection
visas, which s 65A of the Act required the Minigizgrant or refuse within a time limit.

Once the limit in numbers was reached, the Ministarld not grant or refuse a visa
application of the specified class. The legislamwavided for the mandatory detention
of non-citizens without a visa for purposes whialcluded considering a visa

application.

The broad purpose of the relevant provisions ofMigration Actwas identified
by the Court irPlaintiff M61/2010E v The Commonweaiiththe following terms?®

... the Migration Act proceeds, in important respetitsm the assumption
that Australia has protection obligations to indivals. Consistent with that
assumption, the text and structure of the Act pedaan the footing that the
Act provides power to respond to Australia’s inaronal obligations by
granting a protection visa in an appropriate case lay not returning that
person, directly or indirectly, to a country whdre or she has a well-
founded fear of persecution for a Convention reason

In resolving the tension between the provisionsssatie inPlaintiff M150/2013
French CJ focused on this purpose of the legisiatiad said that:

General provisions of the Act should not be comstrin a way that is
inconsistent with that purpose, involving the dege of international
obligations, unless their text plainly requiresisacconstruction ...

A construction of s 85 which would permit the de#¢of a decision about
an application for a protection visa by a persorespect of whom Australia
has been found to owe protection obligations, ahthvwould expose such
a person to the prolongation of immigration detamtiwould be at odds
with the purposes of the statutory scheme of wipidtection visas are a
central part. That construction is not to be prei@{37]-[38].

Other members of the court also had regard to l&is purpose, and the
consequences for the detention of an applicantesolving the conflict between the
provisions. In the cognate casdaintiff S297/2013 v Minister for Immigratigf
Crennan, Bell, Gageler and Keane JJ said:

To resolve the conflict by giving primacy to s 63%st achieves the
identified purpose of that section within the scleeoh the Act, which, in a
number of other respects, treats applications fotegtion visas differently
from other classes of visas. Not only does givinghpcy to s 65A provide

8 Plaintiff M61/2010E v The Commonwea#910] HCA 41; (2010) 243 CLR 319 [27].
19 plaintiff $297/2013 v Minister for Immigratiga014] HCA 24; (2014) 255 CLR 179 [64].
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the greater certainty for protection visa applisatiut it places the greater
limits on the potential for the prolongation of ithéetention.

Determination of the purpose of a statute or otipaar provisions in a statute
may be based upon an express statement of punpdise statute itself, inference from
its text and structure and, where appropriateyeef® to extrinsic material§his is an
objective exercise of statutory construction whades not involve a search for what
those who promoted or passed the legislation mase lead in mind when it was
enacted? Extrinsic material such as Hansard may be consitier identify the mischief
to which the Act is directet!, but the language used by a Minister in addressing

Parliament is not to be used as a substitute éosthtutory text?

The French Court has continued to emphasise tlalddve purpose is to be
ascertained from what the legislation says, rati@n any assumption about the desired
or desirable reach or operation of the relevanvipions?® As the plurality accepted in
Australian Education Union v Department of Educafidin construing a statute it is
not for a court to construct its own idea of a cde policy, impute it to the legislature,
and then characterise it as a statutory purposeloT®o would be inconsistent with the
constitutional role of the courts and the propdatrenship between the courts and
Australian parliaments. IfCertain Lloyd's Underwriters v Cro$s French CJ and

Hayne J adopted the following extrajudicial statetrod Spigelman CJ:

Real issues of judicial legitimacy can be raisedjunges determining the

purpose or purposes of Parliamentary legislatioms kll too easy for the

identification of purpose to be driven by what geeticular judge regards as
the desirable result in a specific case.

When purpose may override text

It is uncontroversial that legislative purpose npagvide context which assists in
the construction of the terms of the legislatiorowdver, in some circumstances a

properly identified legislative purpose may ovegrithnguage, the clear and natural

20 Certain Lloyd’s Underwriters v Crog§2012] HCA 56; (2012) 248 CLR 378 [25].

2L K-Generation Pty Ltd v Liquor Licensing Cof2009] HCA 4; (2009) 237 CLR 501 [51]-[52)].
22 Lacey v Attorney General (QIf2011] HCA 10; (2011) 242 CLR 573 [61].

2 Certain Lloyd’s Underwriters v Cro§2012] HCA 56; (2012) 248 CLR 378 [26].

24 Australian Education Union v Department of Educafip012] HCA 3; (2012) 248 CLR 1 [28].
%5 Certain Lloyd’s Underwriters v Cro§2012] HCA 56; (2012) 248 CLR 378 [26].
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meaning of which is inconsistent with that purposkee High Court addressed when

and how this might be done Minister for Immigration v SZJG¥/

SZJGVconcerned a provision of tiMigration Actwhich applied for the purpose
of ‘determining whether’ a person claiming refugaatus had a well-founded fear of
being persecuted for a relevant reason. The l¢igisleequired those to whom it applied
to ‘disregard any conduct engaged in by the peisoAustralia’ unless the person
satisfied the Minister that he or she ‘engagedhi& ¢onduct otherwise than for the
purpose of strengthening the person’s claim to befliegee’. The identified purpose of
this provision was to ensure that an applicantafprotection visa could not rely on, or
gain advantage from, conduct engaged in within dalist for the purposes of
strengthening his or her claim. However, the Tradurad relied on conduct in Australia
in concluding that applicants were not actually rhers of a persecuted group. The
question was whether conduct in Australia couldaen into account in deciding that a

person was not a refugee.

Hayne J, in dissent, considered the language optbeision to be ‘intractable’
and thought that it was not possible to constreepttovision as allowing regard to be
given to conduct tending to show that the claim fefugee status should not be

accepted’

Crennan and Kiefel JJ gave greater weight to theslkive purpose, seeing the
statement that ‘the context, general purpose atidypof a statutory provision may be
the surest guides to construction’ as appdéifhey saw the literal approach as having
results which were both inconvenient and improbaldeggesting an alternative
approach which ‘more closely conforms to the legise intent’ to be preferabfé.
They read the provision, by reference to the idiedtipurpose, as concerned only with
conduct that would strengthen the person’s clainréfugee status, and saying nothing

about conduct which was adverse to the cf&im.

French CJ and Bell J were more direct in their agpin. They read the word

‘whether’ as meaning ‘that’. So construed, the @iow permitted conduct in Australia

% Minister for Immigration v SZJG2009] HCA 40; (2009) 238 CLR 642.

27 Minister for Immigration v SZJG2009] HCA 40; (2009) 238 CLR 642 [21].

%8 Minister for Immigration v SZJG2009] HCA 40; (2009) 238 CLR 642 [47].

29 Minister for Immigration v SZJG2009] HCA 40; (2009) 238 CLR 642 [63].

%0 Minister for Immigration v SZJG2009] HCA 40; (2009) 238 CLR 642 [64]-[65].
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to be considered in determining the absence, buth@presence, of a well-founded
fear of persecutioff. In reading the provision in that way, French Cd Bell J took a
‘realistic approach’ to dealing with statutory lamge whose ordinary meaning is
plainly at odds with the statutory purpose. Theyligo English decisions which
allowed for the insertion or omission of words twrect ‘obvious drafting errors’. They
identified the limits of the approach as follofifs:

Three matters of which the court must be sure leafderpreting a statute in
this way were the intended purpose of the statthe, failure of the

draftsman and parliament by inadvertence to gifecefo that purpose, and
the substance of the provision parliament wouldehaade. The third of
these conditions was described as being of “crugipbrtance”. Otherwise
any attempt to determine the meaning of the enadtweuld cross the
boundary between construction and legislation.

French CJ, Crennan and Bell JJ returned to congluer approach in their
majority judgment inTaylor v The Owners — Strata Plan 11584n that case the
question was whether a limit on the award of dammdgemulated by reference to the
‘claimant’s gross weekly earnings’ applied toLard Campbells Actclaim by the
dependents of a deceased worker. Could the referenthe ‘claimant’s’ earnings be
read as the earnings of the claimant or the ded@a3d&e majority rejected the
proposition that a purposive approach may nevemateading of a provision as if it
contained additional words (or omitted words) wiitle effect of expanding its field of

operation. They said:

The question whether the court is justified in regda statutory provision
as if it contained additional words or omitted werdvolves a judgment of
matters of degree. That judgment is readily anssverdavour of addition
or omission in the case of simple, grammaticalftish@ errors which if
uncorrected would defeat the object of the prowvisibis answered against
a construction that fills “gaps disclosed in legigin” or makes an insertion
which is “too big, or too much at variance with taaguage in fact used by
the legislature”.

The majority said that the task remains the coonsbom of the words the
legislature has enacted, and that any modifiedtoaet®on must be consistent with the

31 Minister for Immigration v SZJG2009] HCA 40; (2009) 238 CLR 642 [12].

%2 Minister for Immigration v SZJG}2009] HCA 40; (2009) 238 CLR 642 [9], citing LoNicholls of
Birkenhead innco Europe Ltd v First Choice Distributid2000] 1 WLR 586, 592; [2000] 2 All ER
109, 115. Lord Nicholls’ conditions were themsehagsadaptation of three conditions identified by
Lord Diplock inWentworth Securities v Jong980] AC 74, 105.

% Taylor v The Owners — Strata Plan 11§8814] HCA 9; (2014) 253 CLR 531.
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language in fact used by the legislature. Notingt tthe approach in England laid
emphasis on the task as construction and not pldegislation, the majority said:

In Australian law the inhibition on the adoptionafpurposive construction
that departs too far from the statutory text has@ded dimension because
too great a departure may violate the separationp@ivers in the
Constitution [40]. (citation omitted)

The majority regarded the statutory languag@&aylor as incapable of identifying

the gross weekly earnings of the deceased.
Harmonious results

Another contextual consideration will be other lawkich deal with the same
subject matter or field of operation as that death by the statutory provision being
construed. The court has regularly applied thenicijon, given inProject Blue Sky Inc
v Australian Broadcasting Authorityo construe legislation on the prima facie bz
its provisions are intended to give effect to hamoas goals in a way that maintains the
unity of all statutory provision¥'

Two recent decisions of the court illustrate thplaation of the general principle,
which operates both between internal provisionsthef same statute and between
different statutes which share a field of operatibne rule is that the legislation should
be construed in a way which best achieves a haousniresul®® and that

‘[c]onstruction should favour coherence in the I&W’

The first decisionCommissioner of Police (NSW) v Eafdinvolved reconciling
the provisions of different statutes. The questiothat case was whether a provision of
the Police Act 1990(NSW), allowing the Commissioner of Police to dismia
probationary officer at any time and without giviagy reasons, was subject to unfair
dismissal provisions of thedustrial Relations Act 199GNSW). In holding that it was
not, the plurality applied the principle of consfion which presumes a later general

enactment to not interfere with the operation ofeanlier special provision unless it

% See, for examplendependent Commission Against Corruption v Cunrj2ems] HCA 14; (2015)

256 CLR 1 [31];Plaintiff S297/2013 v Minister for Immigratic2014] HCA 24; (2014) 255 CLR
179 [25]; Plaintiff M150 of 2013 v Minister for Immigratioj2014] HCA 25; (2014) 255 CLR 199
[49].

% Commissioner of Police (NSW) v Ea{@013] HCA 2; (2013) 252 CLR 1 [78].
% Plaintiff S4/2014 v Minister for Immigratidi2014] HCA 34; (2014) 253 CLR 219 [42].
37 Commissioner of Police (NSW) v Ea{@013] HCA 2; (2013) 252 CLR 1.
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manifests that intention very clearfy/in part, the plurality was influenced by the need
to avoid internal inconsistency in tHeolice Act which implied that the power to

dismiss a probationary officer was unfettefed.

The second decision Blaintiff S4/2014 v Minister for Immigratiof! In that
case, the Minister decided to consider whetherai$ va the public interest to allow an
off-shore entry applicant to apply for a protectina, under s 46A of th®ligration
Act. Before deciding that question, the Minister af bivn motion granted the applicant
a seven-day temporary visa under s 195A ofMligration Act The effect of doing so
was to preclude the applicant from applying folisawf any other class. The Minister’s
purpose in issuing the seven-day visa was to entfggerohibition on applying for a
visa of another class. Without a valid visa, theli@ant was required to be held in
immigration detention. That detention was only aued for the purpose of removing
an unlawful non-citizen from Australia, determinira;m application for a visa or

determining whether to permit a valid application & visa.

The court applied the principle that ‘an enactmerdffirmative words appointing
a course to be followed usually may be understeodhaorting a negative, namely, that
the same matter is not to be done according to smwiher course.” The court held that
s 46A governed whether and when an unauthorisedimararrival may make a valid
application for a visa. Where the Minister decidecconsider whether to exercise the
power under s 46A, s 195A was to be construed aparmitting the Minister to grant a
visa which prevents the person making an appliodto any visa other than a visa of a

specified class. The court said:

The construction which has been identified is nemgsin order to yield a
harmonious operation of ss 46A and 195A and toeaeha construction of
and operation for s 195A(2) which allows s 195Ataée its place in a
coherent statutory scheme for the detention ofwiinllanon-citizens ... the
power which the Act provides to the Executive tolpng the detention of a
detainee for consideration of the exercise of powater s 46A must be
understood as abstracting from the Minister’s powsder s 195A(2) any
power to grant the detainee a visa which is repuoigt@ the purpose for
which prolongation of that detention was justified/hen a person’s
detention is prolonged for the purpose of consiigthe exercise of the
power to permit the detainee to make a valid appba for a visa,
s 195A(2) does not give power to the Minister targra visa which, in

% Commissioner of Police (NSW) v Ea{@013] HCA 2; (2013) 252 CLR 1 [46], [92].
%9 Commissioner of Police (NSW) v Ea{@013] HCA 2; (2013) 252 CLR 1 [90], [92].
40" Plaintiff S4/2014 v Minister for Immigratidi2014] HCA 34; (2014) 253 CLR 219.
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effect, forbids the very thing which was the subjeé uncompleted
consideration warranting prolongation of the periofd detention [47].
(citation omitted)

Constitutional considerations

There is an inter-relationship between the constmcof a statute and the
determination of its constitutional validity. Therstruction of a statute, even one
subject to a constitutional challenge, is not diear from the constitutional restraints on
the legislative power of the enacting parliamenengh CJ summarised the proper

approach irk-Generation Pty Ltd v Liquor Licensing Cotitt

Before the constitutional validity of a statutecsnsidered its meaning and
operation must be ascertained. The point of depantuthat exercise is the
ordinary and grammatical sense of the words haxeggrd to their context
and legislative purpose. Interpretation is alsbeéanformed by the principle
that the Parliament, whether of the State or then@onwealth, did not
intend its statute to exceed constitutional limitshould be interpreted, so
far as its words allow, to keep it within constitutal limits. That is a
principle of general application. (citations onufte

The application of this principle is illustrated kiye decision inPublic Service
Association of South Australia Inc v Industrial &&ns Commission (SAbhe Second
PSA Casef?

In an earlier decision (th€irst PSA Case)the High Court had construed a
privative clause in South Australian industrialitgtion as precluding judicial review
by the South Australian Supreme Court for a failureefusal to exercise jurisdictidh.
Subsequently, the High Court held that State latjisd power does not extend to
depriving a State Supreme Court of its supervisugsdiction in respect of
jurisdictional error by the executive government thle State, its Ministers or

authorities*

In the Second PSA Caswhich concerned a successor provision in materiaé

same terms, there was a challenge to an allegeajfuicfailure to exercise jurisdiction,

“1 K-Generation Pty Ltd v Liquor Licensing Coli2009] HCA 4; (2009) 237 CLR 501 [46]. See also
the cases cited imternational Finance Trust Co Ltd v NSW Crime Cassion [2009] HCA 49;
(2009) 240 CLR 319 [41].

42 public Service Association of South Australia In¢ndustrial Relations Commission (SE012]
HCA 25; (2012) 249 CLR 398.

43 Public Service Association (SA) v Federated Clettksion (1991) 173 CLR 132.
4 Kirk v Industrial Court (NSW[2010] HCA 1; (2010) 239 CLR 531.
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which if established would involve jurisdictionairer. As construed in thBirst PSA
Case the provision would be invalid and infringe thenstitutional limitation on State

legislative power which the High Court had subsetjyedentified.

The construction adopted in théirst PSA Casewas held to be wrong,
substantially because the court did not take adcainthe incapacity of State
legislatures to take from their Supreme Courts #wthority to grant relief for
jurisdictional error (which was not appreciated whiee earlier case was decidéd)n
the Second PSA Casthe court saw the language of the provision, Wwiittowed for
judicial review ‘on the ground of excess or wantjuisdiction’ as apt to include all
species of jurisdictional error, including thoserided from a failure to exercise

jurisdiction.

Consistently with that general approach, the coafeof a statutory power in
general terms may be construed as subject to alicitmpquirement that the power be

exercised within constitutional limits.

In Wotton v Queenslarfi the court dealt with a challenge to Queensland
provisions which prohibited a person from interviegva prisoner on parole without the
permission of the CEO of the department. The Aatfewmed a broadly expressed
discretion on a parole board to impose conditionpawole. It was contended that the
prohibition, and the power so far as it authorisedditions prohibiting the plaintiff
from attending meetings without approval or regagvipayments from the media,
infringed the implied constitutional freedom of okl communication about
government and political matters. An issue of staguconstruction which arose in that
case concerned the manner in which generally esgdediscretionary powers (to grant
permission and impose parole conditions) shoulddrestrued in light of constitutional

limitations on the legislative power of the Queansl Parliament.

The plurality applied the following rule of statwyoconstruction. Where a
discretion, though granted in general terms, cartaidully exercised only if certain
limits are observed, the grant of the discretionawyer is construed as confining the

exercise of the discretion within those linfifsThe challenged provisions were

4> Ppublic Service Association of South Australia In¢ndustrial Relations Commission (S012]
HCA 25; (2012) 249 CLR 398 [16], [60].

46 Wotton v Queenslari@012] HCA 2; (2012) 246 CLR 1.
47 Wotton v Queenslar[2012] HCA 2; (2012) 246 CLR 1 [10].
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construed as requiring the CEO and parole boattate@ regard to the constitutional
restraint on legislative power in exercising th&mtutory discretion. So construed, the
provisions were found to be valfdl.

The principle of legality

A central focus of the French Court has been theciple of statutory
construction known as the ‘principle of legalityfrench CJ described the principle in
the following terms irK-Generation Pty Ltd v Liquor Licensing Coii?t

There is also a well-established and conservativeiple of interpretation
that statutes are construed, where constructidmaices are open, so that
they do not encroach upon fundamental rights agellivms at common law.
That is to say, there is a presumption againstrbapgentary intention to
infringe upon such rights and freedoms. (citatiomstted)

French CJ identified the rationale for the approaghadopting the following
statement of Lord Hoffman:

the principle of legality means that Parliament taegiarely confront what
it is doing and accept the political cost. Fundatalemights cannot be
overridden by general or ambiguous words. Thiseasalise there is too
great a risk that the full implications of theirqualified meaning may have
passed unnoticed in the democratic process. Inatteence of express
language or necessary implication to the contrémg courts therefore
presume that even the most general words weredatkto be subject to the
basic rights of the individual.

So explained, the principle of legality is an agpafcthe Australian democratic
process. It also explains the constitutional refehip between the courts and
parliaments in relation to the enactment and imeggtion of laws affecting fundamental

common law principles. As French CJ note®outh Australia v Totarif

[The principle of legality], well known to the dtefs of legislation, seeks to
give effect to the presumed intention of the emactParliament not to
interfere with such rights and freedoms except learcand unequivocal
language for which the Parliament may be accouatéblthe electorate.
Save to the extent that it imposes something appmg a formal

requirement of clear statutory language, the ppiecof legality does not
constrain legislative power ... it is self-evidenbgyond the power of the
courts to maintain unimpaired common law freedom&iciv the

8 Wotton v Queenslar[@012] HCA 2; (2012) 246 CLR 1 [31]-[33].
49 K-Generation Pty Ltd v Liquor Licensing Co{2009] HCA 4; (2009) 237 CLR 501 [47].
0 South Australia v Totari2010] HCA 39; (2010) 242 CLR 1 [31].



16

R M Mitchell

Commonwealth Parliament or a State Parliament,n@ctwithin its
constitutional powers, has, by clear statutory leg, abrogated, restricted
or qualified.

In Saeed v Minister for Immigratigh the plurality recognised that the principle

of legality governs the relationship between Paréat, the executive and the courts.

They adopted the following statement of GleesoinGh earlier cas&:

The presumption is not merely a common sense doigéhat a Parliament
in a liberal democracy is likely to havedndled; it is a working hypothesis,
the existence of which is known both to Parliamand the courts, upon
which statutory language will be interpreted. Tlypdthesis is an aspect of
the rule of law.

In International Finance® French CJ placed a caveat on the principle oflityga

and the related principle that where possibleatut# should be construed as operating

within the limits of legislative power. He cautia@hagainst construing a statute in a way

that is artificial or departs markedly from the imaty meaning of the statutory text.

Two reasons were advanced for this caveat. ThieWas that:

if Parliament has used clear words to encroach tiperiberty or rights of

the subject or to impose procedural or other cairg upon the courts its
choice should be respected even if the consequénceonstitutional

invalidity [42].

The second reason was that those who are requirgapty or administer the law,

those who are to be bound by it and those who adym®n it are generally entitled to

rely upon the ordinary sense of the words thatid@adnt has chosen. French CJ

observed:

To the extent that a statutory provision has torbad subject to a
counterintuitive judicial gloss, the accessibilifthe law to the public and
the accountability of Parliament to the electori diminished. Moreover,

there is a real risk that, notwithstanding a juligloss which renders less
draconian or saves from invalidity a provision cdtatute, the provision will

be administered according to its ordinary, appaagect draconian meaning
[42].

®1 Saeed v Minister for Immigratid2010] HCA 23; (2010) 241 CLR 252 [15].
2 Electrolux Home Products Pty Ltd v Australian WaskeéJnion [2004] HCA 40; (2004) 221 CLR

309 [21].

%3 |nternational Finance Trust Co Ltd v NSW Crime Cdssion[2009] HCA 49; (2009) 240 CLR 319.



Statutory Construction as an Expression of Corgintal Relationships 17

The court applied the principle of legality iracey v Attorney-General (Qldj
State legislation provided that, on a Crown appta, Queensland Court of Appeal
‘may in its unfettered discretion vary the senteand impose such sentence as to the
Court seems proper’. The question was whetherdhipowered the court to vary a
sentence absent express or inferred error by thtersgng judge. After referring to the
historical treatment of Crown appeals against se&teas an exceptional intrusion on
the common law’s protection against double jeopatdye plurality said that:

common law principles of interpretation would nohless clear language
required it, prefer a construction which providesdn increase in the length
of the sentence without any need to show errohbyptimary judge.

This was said to be a specific application of thagiple of legality. In the view
of the plurality, the conferral of a discretion thre Attorney General to seek a different
sentence from the Court of Appeal without the c@mst of any threshold criterion
tipped the scales of criminal justice in a way tb#iended ‘deep rooted notions of
fairness and decency’. Such a construction wadligbtly to be taken as reflecting the
intention of the legislature® This application of the principle of legality weslied on
in finding that the unfettered discretion to vargemtence arose only once error by the

primary judge had been demonstratéd.

Another application of the principle of legality svanoted by French CJ in
Fazzolari v Parramatta City Councif in the course of construing a legislative
restriction on a power to compulsorily acquire lamtle rule identified was that, where
a statute is capable of more than one constructlmat, construction will be chosen

which interferes least with private property rights

A further manifestation of the principle of legglits found inDPP (Cth) v
Keating®® where the court held that a clear statement déltiye intent is required
before a statute would be construed as imposingsmtctive liability for a serious

Commonwealth offence.

* Lacey v Attorney General (QI§2011) 242 CLR 573.

5 Lacey v Attorney General (QI€3011) 242 CLR 573 [17].

% Lacey v Attorney General (QI¢2011) 242 CLR 573 [20].

" Lacey v Attorney General (QI€3011) 242 CLR 573 [61]-[62].

8 Fazzolari v Parramatta City Coundi2009] HCA 12; (2009) 237 CLR 60a0]-[43].
% DPP (Cth) v Keating2013] HCA 20; (2013) 248 CLR 459 [47]-[48].
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The French Court has regularly invoked the prirecipl legality when the rights
and freedoms potentially impacted by legislatiomehbeen regarded as ‘fundamental’.
The scope of the principle has not been exhaugtiglefined. InMomcilovic v The

Queen®® French CJ observed:

The range of rights and freedoms covered by theciple has frequently
been qualified by the adjective “fundamental”. Thare difficulties with
that designation. It might be better to discardlibgether in this context.
The principle of legality, after all, does not ctas legislative power.
Nevertheless, the principle is a powerful one. ltotgcts, within
constitutional limits, commonly accepted “rightsica“freedoms”. It applies
to the rules of procedural fairness in the exercSetatutory powers. It
applies to statutes affecting courts in relatiorsich matters as procedural
fairness and the open court principle, albeit jigli@ation in such cases may
be subsumed in statutory rules of interpretationciwvimequire that, where
necessary, a statutory provision be read down so &sing it within the
limits of constitutional power. It has also beerggested that it may be
linked to a presumption of consistency betweerusddaw and international
law and obligations.

The common law “presumption of innocence” in crialiproceedings is an
important incident of the liberty of the subjechelprinciple of legality will
afford it such protection, in the interpretationstdtutes which may affect it,
as the language of the statute will allow. (cita@mitted)

In Lee v NSW Crime CommissjnGageler and Keane JJ explained the scope of

the principle of legality in the following terms:

Application of the principle of construction is nainfined to the protection
of rights, freedoms or immunities that are hardestjgof long standing or
recognised and enforceable or otherwise protectecommon law. The
principle extends to the protection of fundamemptahciples and systemic
values [313].

Gageler and Keane JJ, with whom Crennan J agreethisrpoint®? saw the
limitation in the principle as deriving from itsti@nale and the circumstances in which

the presumption will not arise or will be rebutt@they said:

The principle ought not, however, to be extendegobd its rationale: it
exists to protect from inadvertent and collatet@ration rights, freedoms,
immunities, principles and values that are impdrtaithin our system of
representative and responsigbvernment under the rule of law; it does not

exist to shield those rights, freedoms, immunitiesnciples and values

0 Momcilovic v The Quedi2011] HCA 34; (2011) 245 CLR 1 [43]-[44].
1 Lee v NSW Crime Commissif2913] HCA 39; (2013) 251 CLR 196 [313].
62 | ee v NSW Crime Commissif2013] HCA 39; (2013) 251 CLR 196 [126].
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from being specifically affected in the pursuit cfearly identified
legislative objects by means within the constitaéilbocompetence of the
enacting legislature.

The principle of construction is fulfilled in acdance with its rationale
where the objects or terms or context of legistatinake plain that the
legislature has directed its attention to the qaesof the abrogation or
curtailment of the right, freedom or immunity inegtion and has made a
legislative determination that the right, freedom immunity is to be
abrogated or curtailed. The principle at most caveHimited application to
the construction of legislation which has amongsibjects the abrogation
or curtailment of the particular right, freedom iarmunity in respect of
which the principle is sought to be invoked. Thae reason is that “[i]t is
of little assistance, in endeavouring to work dwe tneaning of parts of [a
legislative] scheme, to invoke a general presumpéigainst the very thing
which the legislation sets out to achieve” [313]143

As we shall now see, the application of the prilecipf legality largely explains
the division of opinion between different judgestod High Court as to whether statutes

authorise the compulsory examination of accusesiopest
The companion principle

The constitutional relationship between parliamend the courts expressed in
the rules of statutory interpretation is premisadiwe application of known rules. Those
rules, which may be excluded by a parliament actuithin constitutional limits, are
compatible with the democratic process because éawvslrafted knowing that the rules
will be applied to the statutory text. This badishe constitutional relationship between
different arms of government limits the court’s l@pito develop new common law
principles or presumptions, except in a very inaetal manner. That premise of the
relationship between parliaments and the courtsnméaat the French Court has had
little opportunity for innovation in the way theroonon law requires courts to construe
statutes. Consistently with its statements abaacttmmon law rules as expressions of
the constitutional relationship between differemhs of government, the French Court

has not made radical changes to those rules.

However, there is one development which has ocdurréhe common law rules
under the French Court which, in my view, can falré regarded as an innovation. That
is the development of the ‘companion principle’ @hi in combination with the
principle of legality, confines the circumstancesuhich laws will be read as impacting

on the accusatorial nature of a criminal trial.
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The name ‘companion principle’ was drawn from thieguage used by Mason CJ
and Toohey J ifEnvironmental Protection Authority v Caltex RefmiGo Pty Lt In
that case Caltex, which was subject to criminalspootion for a pollution offence,
received a court ‘notice to produce’, seeking doents which the prosecutor sought to
use to prove Caltex’s guilt at trial. Caltex algreived a statutory notice under the
relevant environmental legislation in the same ter@altex resisted the production of
the documents required by the notices. Questiontawfwere stated which asked
whether a corporation was entitled to privilegeiagfaself-incrimination and whether
there was an entitlement to issue the statutorycexdbr the purpose of obtaining
material for use in the prosecution. There wasispule that the court notice to produce
was validly issued, and the only question whichsaran relation to the notice to
produce was whether a corporation was entitlecetp on the privilege against self-
incrimination. In the course of finding that thenomon law privilege against self-

incrimination did not apply to corporations, Maseé and Toohey J safd:

Accepting that ... the privilege does ... protect thdividual from being

compelled to produce incriminating books and doausieit does not
follow that the protection is an essential elemarthe accusatorial system
of justice or that its unavailability in this regpeat least in relation to
corporations, would compromise that system. Theddnmental principle

that the onus of proof beyond reasonable doubs @stthe Crown would
remain unimpaired, as would the companion rule Hrataccused person
cannot be required to testify to the commissiothefoffence charged.

Mason CJ and Toohey J went on to hold that theutstat notice was validly
issued. This was essentially on the basis thahesourt’s own processes enabled the
prosecution to compel production of the documethiie was no reason for construing

the provision empowering the issue of the statubmtice restrictively?>

In EPA v Caltex there was no suggestion in the majority judgmdéingéd, apart
from the privilege against self-incrimination, thecusatorial nature of the criminal trial
provided a reason for confining the power to isgweecourt’s notice to produce or the

statutory notice.

% Environmental Protection Authority v Caltex RefiiGo Pty Ltd(1993) 178 CLR 477.
% Environmental Protection Authority v Caltex Refmi@o Pty Ltd(1993) 178 CLR 477, 503.
% Environmental Protection Authority v Caltex ReffniGo Pty Ltd(1993) 178 CLR 477, 507.
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A majority of the French Court adopted the passqgeted above inX7 v
Australian Crime Commissidfi In that case a person charged with serious
Commonwealth drug offences was summonsed to a dsorguexamination under the
Australian Crime Commission Act 20Q2th) (ACC Act). The examination was to be
conducted in private, and the examiner had poweditect that evidence not be
published. Where the examinee claimed privilegarsgaelf-incrimination, his or her
answers were not admissible in criminal proceedifig®e question was whether the
ACC Act authorised the examination of a person gbdrwith a Commonwealth
indictable offence on topics concerning the subjeatter of the charged offence. The

majority found that it did not.

The principal majority judgment iK7 was that of Hayne and Bell JJ, with whom
Kiefel J agreed in reasons which proceeded alamgasilines. They referred tBPA v
Caltex and criminal procedure legislation which providdthtt ‘at every stage, the
process of criminal justice is accusatorial’. fdbysions of the ACC Act were to permit
the compulsory examination of a person charged i offence about the subject

matter of the pending charge they would ‘effectiadamental alteration of the process
of criminal justice’®’ Applying the principle of legality, Hayne and Bell held that
such an alteration ‘can only be made if it is melgarly by express words or necessary

intendment®® expressing the view that:

Even if the answers given at a compulsory exanonadre kept secret, and
therefore cannot be used directly or indirectly thpse responsible for
investigating and prosecuting the matters charteslrequirement to give
answers, after being charged, would fundamentdtlyr ahe accusatorial
judicial process that begins with the laying othamge and culminates in the
accusatorial (and adversarial) trial in the counno No longer could the
accused person decide the course which he or sheadshdopt at trial, in
answer to the charge, according only to the strewndtthe prosecution’s
case as revealed by the material provided by tbeegution before trial, or
to the strength of the evidence led by the prosecuat the trial. The
accused person would have to decide the course followed in light of
that material and in light of any self-incriminatanswers which he or she
had been compelled to give at an examination cdeduafter the charge
was laid. That is, the accused person would havdetode what plea to
enter, what evidence to challenge and what evidemggve or lead at trial
according to what answers he or she had given eateamination. The
accused person is thus prejudiced in his or hearaef of the charge that has

6 X7 v Australian Crime Commissi§2013] HCA 29; (2013) 248 CLR 92.
67 X7 v Australian Crime Commissi¢2013] HCA 29: (2013) 248 CLR 92 [118].
68 X7 v Australian Crime Commissi§2013] HCA 29; (2013) 248 CLR 92 [119], [125].



22 R M Mitchell

been laid by being required to answer questionsitath@ subject matter of
the pending charge [124].

French CJ and Crennan J were in dissent. A cripoait of difference was that
they saw the safeguards in the legislation, pddrbuthe power of the examiner to
protect the person examined against direct or eéatliuse of the material obtained, as
capable of preventing a compulsory examination siocéng an unfair burden on the
examinee when defending criminal charges. To thenéxthat the examinee would
nevertheless be affected, that consequence is setgamplied by the terms of the

statutory provision&?

The court returned to the interaction between tiesymption of legality and the
companion principle irLee v NSW Crime CommissifnThe issue in that case was
whether provisions of criminal property confiscatidegislation authorised the
examination, before the Supreme Court of New Suvdles, of persons charged with a
criminal offence. The Act expressly provided thaiswers were not admissible in
criminal proceedings but did not preclude derivatiisse of the information acquired in

a criminal prosecution.

The majority of the court iheedetermined that the power could be exercised for
that purpose. On this occasion, French CJ, CrenBageler and Keane JJ comprised
the majority and Hayne, Kiefel and Bell JJ dissén#t least some of the dissentients
regarded the majority’s decision as inconsisteith %7.”* French CJ identified the issue

to be determined in the following terms:

In some cases, a person under statutory examinaiaynalready be facing

criminal charges and find himself or herself beasfed questions touching
matters the subject of those charges. Whether ttetauthorises a
compulsory interrogation of an accused person ase¢hcircumstances is a
guestion of statutory interpretation. The courtsndd interpret a statute to
permit such questioning unless it is expressly @igbd or permitted as a
matter of necessary implication. When the text,texinand purpose of a
statute permit a choice to be made, the courtsowdlose that interpretation
which avoids or minimises the adverse impact ofdta¢ute upon common
law rights and freedoms. However, subject to ctutstnal limits, where a

parliament has decided to enact a law which abesgatich a right or

freedom, its decision must be respected [3].

89 X7 v Australian Crime Commissi§2013] HCA 29; (2013) 248 CLR 92 [57].
0 Lee v NSW Crime Commissia913] HCA 39; (2013) 251 CLR 196.
™ The most strident critic was Hayne J at [61]-[70].
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The reasons of different members of the courtee were detailed and are not
easy to adequately summarise here. However, therityaglid rely on the fact that the
NSW legislation provided for examination by the Bupe Court, rather than an
executive body as was the caseXin French CJ referred to the conduct of an inquiry
parallel to a person’s criminal prosecution as at@mpt of court by the executive, and
noted that it was not suggested that the Suprenuet Could be in contempt of itself or
any other court. Judicial sensitivity to the impatian examination on the accusatorial
character of a criminal trial would inform whethard how any examination would be
conducted? Crennan J was influenced by the Supreme Courtgepoto control any
examination ordered, so as to prevent the progetéidm obtaining any unfair forensic
advantage not obtainable under ordinary trial pdaces’® Gageler and Keane JJ saw
the language and purpose of the provision as inst@ms with a limitation where a
person was charged with an offence. They constiheegrovision as not authorising the
making or implementation of an examination ordeerehto do so would give rise to a
real risk of interference with the administratidnwstice. However, they said that such
a risk would not arise by reason only of an ovetiapveen the subject matter of the

examination and criminal proceedings that have cented but not been completéd.

The court returned to consider the companion goiedn Lee v The QueeflLee
No 2.” That case was concerned with whether the prosersitiunauthorised
possession of information acquired in a compulsaigrview gave rise to a miscarriage
of justice. For present purposes, the significasfcde case lies in the statement of the
companion principle by all members of the coure(feh CJ, Crennan, Kiefel, Bell and
Keane JJ):

Our system of criminal justice reflects a balantcack between the power
of the State to prosecute and the position of ahvidual who stands
accused. The principle of the common law is thatgfosecution is to prove
the guilt of an accused person. This was accemddnalamental iX7. The
principle is so fundamental that “no attempt to tildaiit down can be
entertained” albeit its application may be affecteda statute expressed
clearly or in words of necessary intendment. Theilpge against self-
incrimination may be lost, but the principle renwiffhe principle is an
aspect of the accusatorial nature of a criminal tn our system of criminal
justice.

2 Lee v NSW Crime Commissia913] HCA 39; (2013) 251 CLR 196 [47]-[49].
3 Lee v NSW Crime Commissif013] HCA 39; (2013) 251 CLR 196 [151].

" Lee v NSW Crime Commissi2913] HCA 39; (2013) 251 CLR 19835].

5 Lee v The Qued2014] HCA 20; (2014) 253 CLR 455.
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The companion rule to the fundamental principléhet an accused person
cannot be required to testify. The prosecution oarcompel a person
charged with a crime to assist in the dischargéesainus of proof [32]-[33].

The concept of the companion principle as an aspieitte accusatorial nature of
a criminal trial in our system of criminal justio@hereby an accused person cannot be
compelled to assist the prosecution to make itg,cams affirmed inConstruction,
Forestry, Mining and Energy Union v Boral Resour¢¥&) Pty Ltd® by French CJ,
Kiefel, Bell, Gageler and Keane JJ. Their Honoweeated that:

the companion principle is a fundamental aspeet aiminal trial, which is
not to be “whittled down” by an expansive interpt&in of legislation that
IS not clear in its intention. (citation omitted)

However, inBoral (which concerned an application for discovery otwments
by a respondent to civil contempt proceedings)nrainal trial was in prospect, and the
language of the rule of court authorising ordersdigcovery was applied according to

its tenor’’

In R v Independent Broad-based Anti-corruption Comiones,’® the plurality
quotedBoral, but held that the companion principle did notlg@t a point prior to the
accused being charged. The plurality referred égptinciple of legality as meaning that
‘common law rights’ will not be taken by a courthave been displaced by legislation
unless the intention to do so is ‘expressed witesistible clearnes$® They saw the
rationale of the companion principle to be the @cton of the forensic balance
between prosecution and accused in the judiciatgqe® as it has evolved in the

common law.

In Commissioner of thAustralian Federal Police v Zhd8 it was accepted that
criminal proceedings can proceed concurrently winfl proceedings under proceeds of
crime legislation. In the circumstances of thatece court held that it was appropriate

to stay the civil proceedings until the completarthe criminal proceedings, by reason

% Construction, Forestry, Mining and Energy Union er8 Resources (Vic) Pty L{®@015] HCA 21;

(2015) 256 CLR 375 [36]-[37].

Construction, Forestry, Mining and Energy Union er8 Resources (Vic) Pty L{@015] HCA 21;
(2015) 256 CLR 375 [36]-[47].

® R v Independent Broad-based Anti-corruption Comimmigs [2016] HCA 8; (2016) 256 CLR 459
(R v IBAQ [47] - [48].

 Rv IBAC[40].
8 Commissioner of the Australian Federal Police v@f2015] HCA 5; (2015) 255 CLR 46.
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of the risk of prejudice to the applicant in hishar criminal trial. In that manner, the
policy which informs the companion principle migbyyt does not necessarily, require
the exercise of a power to stay forfeiture procegsli under proceeds of crime

legislation.

The companion principle and the related operatioth® principle of legality are
now well established. In botK7 andLeg the court divided as to whether the legislation
authorised the examination of persons charged aitniminal offence in relation to
matters at issue in a pending trial. The differehetwveen the minority and majority
positions in those cases seems to have conceraapfiication rather than the content

of the principle of legality and the companion pipie.
Statutory construction and judicial review

Judgments of the French Court have focused ondheept of jurisdictional error
as a ground for judicial review, and emphasisectdrality of statutory construction in

the identification of jurisdictional error.

In Kirk v Industrial Court (NSWj* the plurality adopted a passage of the reasons
of Hayne J inRe Refugee Review Tribunal; ex parte Aala® which described the concept

of jurisdictional error in the following terms:

There is a jurisdictional error if the decision raaknakes a decision outside
the limits of the functions and powers conferredlom or her, or does
something which he or she lacks power to do. Bytresh incorrectly
deciding something which the decision maker is atgled to decide is an
error within jurisdiction. (This is sometimes debed as authority to go
wrong, that is, to decide matters within jurisddctiincorrectly.) The former
kind of error concerns departures from limits upgbe exercise of power.
The latter does not.

It follows from this definition of the concept thawvhere action taken in the
purported exercise of a statutory power is impugaedhe ground of jurisdictional
error, the only question is whether what was domas authorised by the empowering
legislation. The answer to that question will tomthe identification of the limits of the

authority conferred by the relevant statutory psamm, and an analysis of the facts to

81 Kirk v Industrial Court (NSW[2010] HCA 1; (2010) 239 CLR 531 [66].
8 Re Refugee Review Tribunal; ex parte A2@00] HCA 57; (2000) 204 CLR 82 [163].
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ascertain whether those limits have been exceetled. may also be described as
identifying the conditions for the valid exercisetloe statutory power.

Many of the traditional grounds of judicial revieexpressly turn on the
construction of the legislation which authorises talevant administrative act. Grounds
of review such as taking irrelevant consideratiam® account, or failing to take
relevant considerations into account, are basea @ynstruction of legislation as either
prohibiting or requiring consideration of those tee® A ground of review which
asserts improper purpose asserts that a powerxeassed for a purpose not authorised
by the relevant Act? A ground which asserts misapprehension of thereatulimits of
the relevant statutory pow&rreflects a requirement of the law that a decisiaker
understands his or her statutory powers and obigs’

Where the alleged jurisdictional error arises ofitaofailure to comply with
legislative requirements, it is necessary to asletivr it was a purpose of the
legislation that an act done in breach of the miow should be invalid. Answering that
question is also a matter of construction of thevant legislation, having regard to the

language of the relevant provision and the scopleohiect of the whole statufé.

An assertion of jurisdictional error in relationttte exercise of a statutory power
therefore involves a contention that the holder pasgported to exercise his or her
power other than in accordance with the conditfonghe valid exercise of the relevant
power. The identification of those conditions whistark the limits of the holder’s
authority to decide is purely a matter of statutoopstruction. Those limits are to be
identified by the application of common law andtstary rules of construction to the
language which Parliament has chosen, understotbe icontext in which it appears.

Jurisdictional fact

A number of the French Court’s decisions have corem the identification of

‘jurisdictional facts’ which limit the authority ederred by a statute. A ‘jurisdictional

8 Minister for Aboriginal Affairs v Peko-Wallsend L({t986) 162 CLR 24, 39-40.

8 Thompson v Randwick Corporati¢h950) 81 CLR 87R v Toohey; ex parte Northern Land Council
(1981) 151 CLR 170, 186, 233.

8 Kirk v Industrial Court (NSW]2010] HCA 1; (2010) 239 CLR 531 [72fraig v South Australia
(1995) 184 CLR 163, 177-178.

8 Minister for Immigration v L[2013] HCA 18; (2013) 249 CLR 3371].

87 Project Blue Sky Inc v Australian Broadcasting Awity [1998] HCA 28; (1998) 194 CLR 355 [91]-
[93].
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fact’ is a condition for the existence of jurisdoct, or authority, to exercise a statutory
power®® The legislature may decide to make the valid égerof a statutory power

conditional upon the existence of some set of onstances. If those circumstances do
not exist then the person to whom the statutorygro directed does not have the
authority to exercise the power. In reviewing taefulness of the purported exercise of

the power the court may determine whether thoseicistances in fact exist.

The phrase ‘jurisdictional fact’ has been describscawkward?® The use of the
phrase may have a greater tendency to confuseettigyinten the debate. For one thing
the ‘jurisdictional fact’ need not be a fact, adlisstrated by theMalaysian Declaration
Case That case concerned the validity of the Ministetéclaration of Malaysia as a
specified country to which claimants for refugeatss could be taken for the
assessment of their claims. The power, in s 198AJ3)pf the Migration Act was

expressed in the following terms:

The Minister may:
(&) declare in writing that a specified country:

(i) provides access, for persons seeking asylum,effective
procedures for assessing their need for protection; and

(other requirements were then specified)

The section did not expressly specify the condgidor the existence of the
power, ie the ‘jurisdictional facts’ on which thalid exercise of the power depended.
Was it necessary that the specified country actadlthe court’s assessment) provided
the relevant access? Or was it necessary that thestbt form an opinion that the
country to be specified provided that access? Hr€ik explained the distinction
between the two kinds of ‘jurisdictional fact’, ihe context of an express provision, in

the following terms®

The term “jurisdictional fact” applied to the exise of a statutory power is
often used to designate a factual criterion, sattgn of which is necessary
to enliven the power of a decision-maker to exeras discretion. The
criterion may be “a complex of elements”. When #edon conditioning

8 Gedeon v Commissioner of the NSW Crime Commi§g@®8] HCA 43; (2008) 236 CLR 120 at
[43]; Craig v South Australi1995) 184 CLR 163, 177.

8 Minister for Immigration v Esheti1999] HCA 21; (1999) 197 CLR 611 [130].

% Plaintiff M70/2011 v Minister for Immigration (Majaian Declaration Case[2011] 244 HCA 32;
(2011) 244 CLR 144 [57].
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the exercise of statutory power involves assessarhtvalue judgments on
the part of the decision-maker, it is difficult¢baracterise the criterion as a
jurisdictional fact, the existence or non-existentehich may be reviewed
by a court. The decision-maker's assessment oruatrah may be an
element of the criterion or it may be the criteritself. Where a power is
expressly conditioned upon the formation of a stht@ind by the decision-
maker, be it an opinion, belief, state of satigéactor suspicion, the
existence of the state of mind itself will congtit@ jurisdictional fact. If by
necessary implication the power is conditioned upwa formation of an
opinion or belief on the part of the decision-matkem the existence of that
opinion or belief can also be viewed as a jurisdral fact. (citations
omitted)

The court in theMalaysian Declaration Casdivided on the question of whether
the ‘jurisdictional fact’ was that the specifiedunry provided the relevant access or
whether the ‘jurisdictional fact’ was the Ministemproperly formed opinion as to that
matter. French CJ thought that it was the latted, \@as influenced by the consideration
that the matter identified was an evaluative task @an executive function to be carried

out according to law. He said:

Absent clear words, the sub-section should notdrestcued as conferring
upon courts the power to substitute their judgnfenthat of the Minister
by characterising the matters in sub-paras (i)ds/)urisdictional facts.

By contrast, the plurality regarded the Ministestgomission that the existence of
the specified matters (in the court’s assessmeetg wot jurisdictional facts as paying
‘insufficient regard to the text, context and evitpurpose’ of the provisioff.

This difference in the construction of s 198A dat fead to a different outcome in
theMalaysian Declaration Casé he jurisdictional fact which French CJ identfieas
an opinion formed in good faith of the matters sat in s 198A(1)(a), properly
construed. Proper construction of the provision wasecessary condition for the

validity of the declaratior® French CJ said:

Another way of approaching the scope of the minstepower under
s 198A(3) is to treat it as being, by necessaryligafion, conditioned upon
the formation of an opinion or belief that eachtlbé matters set out in
s 193A(a)(i)-(iv) is true. The requisite opinion belief is a jurisdictional
fact. If based upon a misconstruction of one oremof the matters, the

1 Malaysian Declaration Casf58].
92 Malaysian Declaration CasgL08].
% Malaysian Declaration Casf59].
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opinion or belief is not that which the sub-sectiequires in order that the
power be enlivened [60].

Therefore, despite the awkwardness of the expmessie French Court has
continued to use of the term ‘jurisdictional faatidentifying jurisdictional error, ie the

absence of necessary conditions for the valid éseaf a statutory power.
Reasonableness

Administrative decisions are not infrequently ceaied on the ground of
‘unreasonableness’, although seldom with successEshet® Gleeson CJ and
McHugh J observed:

Someone who disagrees strongly with someone gise&ess of reasoning
on an issue of fact may express such disagreemgndebcribing the

reasoning as “illogical” or “unreasonable”, or evsn unreasonable that no
reasonable person could adopt it”. If these areelwezmphatic ways of
saying that the reasoning is wrong, then they mayemo particular legal
consequence.

In Minister for Immigration v L® the French Court explained how a question of
reasonableness may arise, as a matter of stawdgosgruction or by way of inference of
error, in a way which has particular legal conseges.Li concerned the Migration
Review Tribunal’'s refusal to adjourn proceedings time exercise of a discretion
conferred by s 363(1)(b) of tiMigration Act The plurality imported the requirement of

reasonableness into the Act as a matter of conigtnuc

Because s 363(1)(b) contains a statutory discratjopower, the standard to
be applied to the exercise of that power is notvddronly from s 357A(3)

[which required that the Tribunal act in a way thats fair and just], but
also from a presumption of the law. The legislatgreaken to intend that a
discretionary power, statutorily conferred, will &eercised reasonably [63].

Similarly, Gageler J saw reasonableness as a oomddr the valid exercise of a
statutory power. He identified the general prineips being that when a discretionary
power is statutorily conferred on a repository, bgislature is taken to have intended
that the discretion be exercised reasongbly.

% Minister for Immigration v Eshetfii999] HCA 21; (1999) 197 CLR 6120].
% Minister for Immigration v L[2013] HCA 18; (2013) 249 CLR 332.
% Minister for Immigration v L[2013] HCA 18; (2013) 249 CLR 332 [64]-[69B8]-[89].
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Gageler J also identified a related principle aftwiory construction that, where
the formation of an opinion is a prerequisite toexercise of a statutory power or the
performance of a statutory duty, there may be grli@d condition that the opinion be

reasonably formed. Gageler J said of these principles of construction

Each is a manifestation of the general and deepbted common law
principle of construction that such decision-makanghority as is conferred
by statute must be exercised according to law amdason within limits set
by the subject matter, scope and purposes of thmitst[90]. (citation
omitted)

The reasons of the plurality in also explain a conceptually distinct way in which
the characterisation of a decision as unreasomable have legal consequences. This
consequence derives not only from the interpratabiothe statute conferring a power,
but from the inferences which may be drawn from thécome of its purported
exercise. The plurality drew an analogy with therapch taken in the appellate review
of a judicial discretion, exemplified by the deoisiin House v The King An appellate
court may infer error in the exercise of a judidacretion if the result is ‘unreasonable

or plainly unjust’. The plurality iLi observed:

The same reasoning might apply to the review ofetkercise of a statutory
discretion, where unreasonableness is an infer@raven from the facts and
from the matters falling for consideration in theeecise of the statutory
power. Even where some reasons have been prodadad,the case here, it
may nevertheless not be possible for a court topcehend how the
decision was arrived at. Unreasonableness is alusioc which may be
applied to a decision which lacks an evident andlligible justification.
[76]

The idea that a decision regarded as unreasonabjegive rise to an inference
that some other kind of jurisdictional error hagmenade was explained by Dixon J in

Avon Downs Pty Ltd v Federal Commissioner of Taxetl in the following terms:

If the result appears to be unreasonable on theaositpn that [the
decision-maker] addressed himself to the right tomescorrectly applied
the rules of law and took into account all the valg considerations and no
irrelevant considerations, then it may be a praopfrence that it is a false
supposition. It is not necessary that you shouldsbee of the precise
particular in which he has gone wrong. It is enotlgdt you can see that in

" Minister for Immigration v L{2013] HCA 18; (2013) 249 CLR 3320], citing R v Connell; ex parte
Hetton Bellbird Collieries Ltd1944) 69 CLR 407, 432.

% House v The Kin@1936) 55 CLR 499, 504-505.
% Avon Downs Pty Ltd v Federal Commissioner of Taxgtl949) 78 CLR 353, 360.
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some way he must have failed in the discharge ef éxact function
according to law.

That is, jurisdictional error may be inferred frothe result reached in the
purported exercise of a statutory power, on théskiat the result could not have been
arrived at if no jurisdictional error was made (ahd result is not explicable by a non-
jurisdictional error of law). I, this passage was cited with approval by Frencfi°CJ
and the plurality®*

Procedural fair ness

For some time there was heated debate about whttberules of procedural
fairness were common law rules or derived by stayuimplication. The French Court

has adopted the latter view. $meed® the plurality observed:

The implication of the principles of natural jugtiln a statute is therefore
arrived at by a process of construction. It prosegubn the assumption that
the legislature, being aware of the common law qgipies, would have
intended that they apply to the exercise of a paviéne [relevant] kind.

The plurality held that observation of the impliegjuirements of natural justice
was a condition attached to the statutory powet,adecision made without complying
with the condition would not be authorised by thatige. Applying the principle of
legality, the plurality held that principles of neadl justice can be excluded only by
‘plain words of necessary intendmetft.

In Plaintiff M61/2010E v The Commonwealfithe question of whether the rules
of natural justice conditioned the non-statutorg@axive power of the Commonwealth
was raised but not resolved. The case concernedotiuct of inquiries to inform the
Minister of matters relevant to the exercise oftatutory power to grant a protection
visa, which the Minister had decided to considezreising. The court considered that

the inquiries were conducted under thkgration Act The court said that it was

190 Minister for Immigration v L[2013] HCA 18; (2013) 249 CLR 3327].

101 Minister for Immigration v L[2013] HCA 18; (2013) 249 CLR 3388].

192 5aeed v Minister for Immigratid2010] HCA 23; (2010) 241 CLR 252 [12].

193 saeed v Minister for Immigratid@010] HCA 23; (2010) 241 CLR 252 [13]-[15].
104 plaintiff M61/2010E v The Commonwea]#910] HCA 41; (2010) 243 CLR 319.
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unnecessary to consider whether ‘identifying tha& i the obligation remains an open

question’*®

Gummow, Hayne, Crennan and Bell JJ returned toidhige inPlaintiff S10/2011

v Minister for Immigrationwhere their Honours safd®

The principles and presumptions of statutory caresiton which are applied
by Australian courts, to the extent to which thag aot qualified or
displaced by an applicable interpretation Act, [@ag of the common law. In
Australia, they are the product of whatdheng v Cawas identified as the
interaction between the three branches of goverhrastablished by the
Constitution. These principles and presumptionsioiohave the rigidity of
constitutionally prescribed norms, as is indicateyl the operation of
interpretation statutes, but they do reflect therapon of the constitutional
structure in the sense described above. It isimgbnse that one may state
that “the common law” usually will imply, as a mettof statutory
interpretation, a condition that a power confertgy statute upon the
executive branch be exercised with procedural éssnto those whose
interests may be adversely affected by the exemisthat power. If the
matter be understood in that way, a debate wheitoeedural fairness is to
be identified as a common law duty or as an impbecafrom statute
proceeds upon a false dichotomy and is unproductive

The following position was regarded as settled bg tourt inMinister for
Immigration v SZSS’

... procedural fairness is implied as a conditiothef exercise of a statutory
power through theapplication of a common law principle of statutory
interpretation. The common law principle, suffidignstated for present
purposes, is that a statute conferring a poweetieecise of which is apt to
affect an interest of an individual is presumedctmfer that power on
condition that the power is exercised in a manhat affords procedural
fairness to that individual. The presumption opesatunless clearly
displaced by the particular statutory scheme.

Conclusion

In the manner described above, the French Cougtjsroach to statutory
construction is both informed by and affects tHatrenship between different branches
of government and between government and the gedeifhe search for meaning is

objective, and does not depend on the subjectipgad®ns of individual legislators.

195 plaintiff M61/2010E v The Commonwea]#910] HCA 41; (2010) 243 CLR 319 [74].
19 plaintiff $10/2011 v Minister for Immigratiq@012] HCA 31; (2012) 246 CLR 636 [97].
197 Minister for Immigration v SZS$2016] HCA 29; (2016) 90 ALJR 901 [75].
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Emphasis on the ordinary meaning of the statutexy facilitates the understanding of
those who are subject to the law’s command.

The French Court has also recognised the limitshencourts’ own authority. A
purposive approach is often appropriate, but puegposgst be determined from what the
legislation says rather than what the judge comsittebe desirable. The courts must be
conscious of the line between interpretation arglslation to avoid violating the
separation of powers for which the Constitutionves. The courts also act on rules of
construction known to those who prepare and eaaed,|the text of which can achieve

the desired policy by being formulated in a wayt taies account of the rules.

Emphasis has been given to the principle of legdliy requiring clear language
before a law will be construed as interfering witindamental rights, this principle
demands political accountability for such interfese and reduces the opportunity for it
to be inadvertently effected. The court's approadbo recognises the right of
parliaments, acting within constitutional limits, éffect fundamental changes to the law
by using clear language.

The rules of construction, applied to statutoryttgrovide the foundation for
judicial review of administrative decisions. Theud’s approach has been to construe
discretionary powers as implicitly confined withoonstitutional limits, in a way that
reduces the opportunity for legislation to be imvabhile requiring those administering
legislation to act consistently with constitutiomatjuirements. Concepts of procedural
fairness and reasonableness as grounds for judgsigw derive from the application of

rules of statutory construction to the words usgthle legislature.

In these ways, the French Court has identifiedrtthes of statutory construction
as recognising and giving effect to the constindiorelationship between different
branches of government with respect to the makimgypretation and application of

laws, and the relationships between governmentla@governed.



