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| would like to commence by acknowledging the ttiadial owners of
the land on which we meet, the Wadjuk people whinfpart of the
great Nyungar clan of south-western Australia, @npay my respects
to their Elders past and present. As many of ydubs aware, this
particular area of land is of special importanceéhte Wadjuk people
because it is the point at which the river knowntltem as Derbyl
Yerrigan, and which we call the Swan River, enteessea. It was a
particularly important place for the Wadjuk in texrof ceremonial
gatherings and meeting points. It is important tha acknowledge

their continuing custodianship of the land and I@eased to do so.

The topic which | have been called upon to addieascess to justice.
It is appropriate for me to commence by explainiagyou what |
mean by that topic and by segregating it into twmponents which
reflect the two discrete groups to whom accessymortant. The first
group is those who are users of the justice systé&ior that group,
access means the capacity to effectively utiligeléigal system. The
second group, no less important, is the public.ai¥imean by access
for the public is the capacity of members of thdluto obtain the
information which they need to evaluate the pertomoe of the legal
system which operates for them and on their behalf. will
differentiate between those two groups and dedd thi¢ principles of

access which apply to each of them separately.

Court User Access

Starting with what | called "users of the justigstem”, again | would
like to split consideration of access into the tpiomary areas in
which the legal profession operates: litigation &mahsactional work.

| am a litigator, of course, and have always beétgator and | will



not tonight be addressing the question of user#sacto that part of
the legal profession which provides assistancehtsd engaged in
transactions or the provision of advice independsnthe litigation

process. Tonight my remarks are concerned only users' access to

court.

In relation to court access, it is desirable toitspile functions
performed by the courts into the two main areasl girisdiction and
criminal jurisdiction, because the issues of aceesgjuite different in
those two areas. Many who are engaged in ther@ainqurisdiction of
the courts might wish they had less access to ¢thet— victims of
crime and offenders both.

It is also clear that the problems of access toceisre greatest in the
civil side of the court's work and they are profdand significant. It
is | think the pretention of every generation tcsuase that the
problems it confronts are novel and that that garar is confronting
them for the first time. So it is with access tstice. We tend to
think that this is a new problem with which we aomfronted and that
legal costs have all of a sudden got out of harti@aced the courts
beyond people's reach. Lest anyone think thafdrrto the seminal
paper presented by the Dean of Harvard Law Sclitmdcoe Pound,
in 1906, more than 100 years ago, entitldte Causes of Popular
Dissatisfaction with the Administration of JusticeThe opening
sentence of Dean Pound's treatise was that "Detaetion with the
administration of justice is as old as law itselSo these are not novel
problems and we are by no means the first genaratoconfront

them.



In contemporary terms, the major issues of acaegastice are the
triumvirate of evil — cost, delay and complexitfthey are the three
main barriers to access. Of course, there is ngthew about that.
They were precisely the three barriers which Rostmend identified
in 1906 — cost, delay and complexity. | will adekesach of them in

turn.

In addition | want to make reference to particidanups within our
community who have special problems of access tgustice system.
They are the cultural and linguistically diverseomre a significant
portion of our community, and also the disadvantiage By

disadvantaged | include all aspects of social ammbnemic

disadvantage, including physical and mental diggbiland those
disadvantaged by the tyranny of geography.

Civil Jurisdiction

Cost

It has often been observed that the Australian @gtice system is
generally available to those who are very pooresyvich. If you are
very poor, you have some chance of obtaining laghbnd accessing
the system by that meahslf you are very rich, you can afford your
own legal representation. That has resulted iargel group in the
middle, neither very poor nor very rich, being déssd as the
sandwich class; that is, the group in the middlectwltannot access

the system. | do not think that analogy is quiteuaate unless you

! But not much. For example, in 2012-13 there wjrst 405 civil and 3,139 family law
applications for legal representation granted bgdléid WA for the whole of Western Australia,
compared to 5,391 criminal law grants law graritsaddition, of those represented by Legal Aid
WA duty lawyers in 2011-12, just 3.8 per cent wegpresented in civil cases (Legal Aid Western
Australia,Annual Report 2012-18p 12, 13, 24).
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call it "the club sandwich class" because the groughe middle is a
very large proportion of the community. The sadlite is that the
cost of civil justice puts it out of the reach dfetoverwhelming

majority of ordinary Australians.

When | was appointed to the court in 2006 | us&bls Royce as an
analogy for our justice systemnl observed then that we have a terrific
justice system, the best that money can buy, aflotoney. It is a bit
like owning a Rolls Royce; you can be proud to atvgiou can polish

it; you can leave it in the garage and you can pEaple around to see
it and you can sit in it, but unless you can afftrgbut fuel in it, it will
not perform its basic function of taking you whe want to go. |
think a lot of people see our justice system ralikerthat, and | think

it is an apt analogy.
The legal profession — do the facts match the image

A lot of preliminary work was done in analysing thaps in legal
services in Australia by the Centre of Innovatiwestite at RMIT
University in Melbourne. It published a reportOctober 2013 which
| would like to draw upon quite significantly antdis a publication
which | would commend to you all if you are intdegbin this ared.
The report started by looking at the structurehaf kegal profession
and | think wisely so, because many apprehendttieatost of justice
Is the consequence of outrageously high pricegyeldaoy mega firms
in opulent offices with marble foyers, panoramiews from here to

Africa or New Zealand if you are on the other safethe country,

2 In my address 'Bridging the Gap' to the Nationatdss to Justice and Pro Bono Conference
(12 August 2006).

% Centre for Innovative Justicéffordable Justice — a pragmatic path to greatexibility and
access in the private legal services maikattober 2013).



white-coated baristas offering quality coffee tbthe clients, or the
product of the high-flying commercial barrister eadng $10,000 per
day for a day in court. The authors of the RMIpae analysed how
closely those images correspond to reality. Thaynd that of the
lawyers working today in Australia, those employedarge firms or
who were partners in large firms represent 20% h## private
profession; those working in partnerships with tt@ofour partners,
another 20%; sole practitioners 37%; barristers &6 of the
barristers, Senior Counsel are about 20% of thebapbt of the legal
profession. So the reality is a long way from gublic impression.
The reality is that more than half of the lawyermsrking in Australia
today operate in practices the size of which suggtst they are
aiming at providing services for that "club sandwadass" or what |
might call middle Australia. The reality is thdtet cost of their
services still places them out of reach to a lopebple within that

class.

The other reality is that a majority of lawyers aa actually making
vast sums of money. | do not suggest that lawyees on the
breadline, but | do not think they are making tbe sf incomes that
are commonly reported in the financial press aitell to the partners
in major corporate national and multinational firms commercial

senior barristers. The reality is different to thublic image.

Areas of Unmet Legal Need

What are the main areas of unmet legal need ircithkearea? The
authors of the RMIT and other reports have idesdifa number of



areas including some areas in which needs arafbatieing mef. A
main area of unmet legal need is in relation toiffataw. There is
limited legal aid available through the federaldiny of legal aid in
that area, but the majority of people participatimgfamily law

disputes do not get access to legal aid.

Employment law is another large of unmet legal neédme have the
assistance of their union and pro bono lawyers, dgatin that is a
minority and a very significant number of employessgage in
disputes with legal implications without the behefi assistance from

lawyers.

Migration is another area of significant unmet legaed. There are
pro bono groups working in the refugee area and wabmetimes
attracts a high public profile but the need foralegssistance in the
migration area is by no means limited to asylunkeeeand there are
significant groups within our community who do nbave legal
assistance in negotiating the complex labyrinth thacontemporary

migration law.

Personal injury is another area of significant unfegal need - with
some exceptions where there are statutory insurseigemes such as
injuries arising from motor vehicle use and empleytinjuries. In
those cases there will usually be lawyers who aepgred to offer
services on a no win no fee basis because of tspect of recovering
substantial damage. However, in the other aregserdonal injury,

there are significant gaps in the provision of lesgavices.

* See also National Pro Bono Resource Ceiftre;bono legal services in family law and family
violence: Understanding the limitations and oppaoities (October 2013); National Pro Bono
Resource CentreNational Law Firm Pro-Bono SurveyJanuary 2013); Law and Justice
Foundation]egal Australia-Wide Survey: Legal Need in Austrédfugust 2012).



Consumer rights is another area of significant unhegal need.
Although there are government agencies providirgis&sce, again

their coverage is limited.

Welfare law can be another area of significant unegal need. The
community law centres do their best to provide sdgece in these
areas but again there is a big gap between thacesrthey can

provide and demand.

Housing and tenancy is another significant areanofiet need. There
are community law centres. The Street Law Cenird’erth also
provides valuable assistance in this area butes®urces are very

limited.

You can see from those examples that they are afeasmet legal
need that impact upon the lives of a lot of ordinaustralians — what
I might again call "the club sandwich class". Thkgal system for
them is simply inaccessible because they do not biae resources to

afford the legal representation needed to negdti@eomplexities.

The drivers of legal cost

What then are the drivers of cost? Why are thesesso prohibitive?
The first is the labour-intensive nature of the kvoPractising law is
very labour intensive and human resources in Alistaae expensive.
The second is the adversarial nature of the proghssh we inherited
from our colonial forebears. That results in a dbtduplication of
work. Any issue in a case is prepared by all theigs to the case. It
Is researched and prepared by all of them so thiere are three

parties, there are three sets of lawyers doingdnae work.



The adversarial process promotes a desperate datafoodorensic
advantage. Lawyers will search for any topic suesin which they
can see the prospect of winning the case on behtieir client. That
focuses effort and energy and expenditure on tothies may not

actually correspond to the real issue as betwespdirties.

Another driver of cost is the unpredictability afigation. No-one
guite knows where a case will turn and no-one knloas long it will
take. It is very difficult to estimate the amowftlegal time that will
be required to bring that case to a conclusion.theckfore to estimate

costs in advance.

Another significant source of cost is the fact thmaist lawyers charge
by reference to input costs rather than the valwaittomes. Thatis a
polite way of referring to time billing. People eacharged by
reference to the cost to the law firm of providithg service, not by
reference to the value of the service to them. t Tha significant
driver of cost. It creates an economic incentoreldwyers to do more
legal work and thereby generate more revenue. Novgers tend to
be involved than strictly necessary and they temdld more work
which takes longer. This process is exacerbatesehing fee targets
by which employee and partner performance is medsurhat in turn
contributes to a significant level of lawyer bumatowithin the
profession. The attrition rate within our professiis high, and exit
interviews suggest that economic pressures are gaifisant

contributor to that rate of attrition.

Another driver of cost is duplication of work angifrom the structure
of the profession. If you have a solicitor andaarister, sometimes

they will both be doing the same thing. In Westaustralia we avoid
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that to a significant extent by what we call a fligeofession, but in
other States and in some areas of work where twwyees are
involved, they can be duplicating the work. Duation also occurs
where there are teams of lawyers engaged, eacly ttmnsame work,
and also through the process of file churning. rizvene a file moves
from one lawyer in an office to another lawyer he toffice, that
lawyer has to familiarise himself/herself with tfike and if, as |

suspect many do, they charge the time spent ingdeanto the client,
the client ends up paying for the way in which flien chooses to

conduct its business.

Market regulation is another contributor to costéese it reduces

competition and market entry. That in turn termslrive price levels

up.

Another contributor to increasing cost is what #gmnomists call
“Information asymmetry" as between the consumea skrvice and
the provider of the service.That occurs when the person acquiring
the service does not have the level of informatiomywledge and
experience that they need to adequately negotidetine provider of
the service as to its real cost. If you are gambuy a fridge, you can
go to the various retailers and look at the fridgenpare the cost of
that fridge in one store as compared to anothee stnd compare the
features of one model of fridge with those of arottmodel or brand.
It is very hard for consumers of legal services artake such a
process of evaluation because they do not know winatlegal
services are like; they do not know the qualitytiod services; and
they do not know the size of the job that they wa@one. That places

®> See the Hon JJ Spigelman AC, 'Are Lawyers Lem@ww®pletion Principles and Professional
Regulation' (The 2002 Lawyer's Lecture, St JambgElentre, 22 October 2002).
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them at a very significant negotiating disadvantagesn trying to

agree upon price.

Other contributors to cost include high overheadtxdor legal
practices. Wages are significant expenses for défices and, of
course, the ubiquitous information technology ca&ndam expensive
resource. Rent is a significant expense, evenoif gre not in a
marble-foyered glamorous office. All these tlangontribute to
significant levels of costs without necessarilyutésg in high levels

of income for practising lawyers.

How do we address these problems? There are thiegs | think we
can do, in particular utilising contemporary teclogy. The first is to
provide information to prospective clients to ematilem to identify
the nature of the issue. Very often people doactally understand
what their problem is, or, indeed, whether theyehavegal problem at
all. There is a ready capacity to use the intenwetprovide
information in a user-friendly way which will enabpeople to better

assess exactly what their problem is.

The next thing people need is advice in respeti®imeans that they
can use to resolve their problem — whether theyl teego to court;
whether they can utilise alternative dispute resmhumechanisms
such as mediation — in order to get their dispesolved; whether
there is a government agency that will assist thehether there is a
pre-court service or other process that they cdisejtor an industry
ombudsman that they can access in order to venthair problem. It
Is easy to see how that sort of information couddpoovided in a
user-friendly way on the internet. Of course, ¢hare some

government agencies and a number of community legakes which

11



provide a good first point of reference for thosmple who want to
know the nature of their problem and how they migdsolve it, but
more information could be disseminated more widaking the

internet.

The next thing someone with a legal problem migéédis early
advice on the merits of their position. | do notan detailed legal
advice, but early advice on the merits. One way tan be provided
Is with a fee-capped serviced, so that for a nedtimodest fee early
advice can be given on just how strong their case mot definitive

advice, but a general indication as to whetherrtease is worth
pursuing, provided at a fee that is affordable. e Tent can then
assess whether they will take the matter any furth&his could

supplement the already valuable services beingeaffby the Citizens

Advice Bureau with its 20 minute/$35 appointments.

Another way in which the problem of cost might lukeli@essed is by
moving away from what | call input costing, and nmgy towards
outcome value costing, so that the price chargéects the value of
the service to the consumer. There are differeatstructures within
that system that can and are being utilised. No, wo fee is one
structure that | have already mentioned. A fixed for service is

another structure that is becoming increasinglyupeop

Another way we can address these problems is byiding better
consumer information to reduce the problem of imf@ation
asymmetry to which | referred. TripAdvisor is abhsde we are all
familiar with. You can see what other people shyguh a hotel or
restaurant you might be considering. Why do wehate the same

for law firms? Why do we not enable people to sw#prmation?

12



Defamation is certainly an issue that would havedmddressed, but
if there is a reasonable basis for the view expgeksshould not be an
insurmountable hurdle.  TripAdvisor seem to have goound
defamation in relation to restaurants and hotelWe need better
information about the nature of the services predithy law firms —
the nature of their charging and what people's mspee of the firm
has been. | think it is not beyond our wit andeingity to think of

better ways of making such information more readigilable.

Another mechanism that has recently emerged ingoéreabling the

lawyers to come to the client. There are onlireays out there, one
of which is a website called Rocket Legal. Whabgens is that you
post your problem on the internet and then lawyespond to your
posting and offer to provide you with a servicer@sponse to your
problem, and you can then evaluate the respon3ésit is another
way of using contemporary means of communicationmprove the

negotiating process between clients and their lasvye

Another way of reducing cost would be greater sdilion of ADR,

that is, alternative dispute resolution. The vasfority of cases in
Western Australia in the civil area are resolvethait a trial. In the
Supreme Court of Western Australia more than 97%hef cases
lodged are resolved without trial, often as a residl court-based
mediation. We could reduce costs and increasesadoejustice by
making ADR, specifically mediation, more readilyadlable. At the

moment you cannot get a court-based mediation sinfesi go to

court. You have to issue a writ and start suingesane. Of course,
that immediately places you in the adversarial @ssc making

allegations about the other parties, preparing dobattle, when

13



actually you may want to arrive at a consensus.e atversarial
process is fundamentally opposed to arriving abrassensus. One of
the things we need to look at is whether we shbelgroviding State-
resourced mediation services independent of thet ystem at a
modest fee. Such services could result in verystaumbial savings

within the court system.

Reducing overheads for law firms is another ferdlea for cost
reduction. Again | refer to the potential providbeyg the internet.
Legal advice is a service that can often be praVvitieough a virtual
practice. There are other countries in the wonldvhich there are
significant legal practices that operate virtuallll the information
required can be provided by internet communicaiod the advice
provided in the same way. That reduces the coetrdfsignificantly
and enables people to work at home, for which thght take a wage

reduction.

E-filing is another way of significantly reducingsts of service. If
firms or self-represented litigants can lodge doents with the court
from their computers without having to send peagdevn to court,

costs are reduced. This also helps overcome thary of distance,
which is very significant in a State like Westerns#alia, where a
significant number of residents live very largetaiices from the
capital city. Of course systems that depend onpciens will leave a
significant group disadvantaged. We should nogdothat there are
still significant numbers of people in our commynwho are not

regular users of computers and do not have acoessnputers. We

should not forget them when we are looking at tlsgstems.
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Another suggestion which was made by Chief Jusimen Doyle,
former Chief Justice of South Australia, was thathaps lawyers
should start thinking about reducing their incom&sood luck with
that. In a two-horse race, back self-interest yvwane. Another
difficulty with this suggestion is that it presuntéat lawyers' incomes
are the problem. For the reasons | have triedéntify earlier, in
relation to a significant percentage of the legalfgssion, excessive

incomes are not the prime cause of high legal costs

There are other more innovative techniques thatnwght use to
address these problems. There is one in the USé&dcthe Justice
Bridge. For those of you who are law studentsp hdt want you to
take this badly, but this system emerged as a nsgpto the large
number of unemployed law graduates in the UnitemteSt It was
realised that there was a well of talent there tbatd be utilised. The
way this system works is that those unemployed deaduates were
linked to mentors who were partners in law firmsowtould provide
a supervisory service. The graduates then offer fee services to
people who would otherwise represent themselvesourt. The
proposition is that instead of someone represernhegselves, they
get the assistance of a relatively young, inexpeged law graduate
supervised by the mentor. The reports seem toosdiye. | have
some concerns about this process and in partidhlar need to
maintain appropriate standards of professionalcedend assistance,
but it is a model worth considering, building oretBuccesses of
similar models using law students adopted by varidiestern

Australian universities including Notre Dame.
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Other ways of addressing these problems includet viaa been
termed "limited scope representation”. This isracess whereby
lawyers can provide assistance in relation to discitasks - for
example, the preparation of a statement of clamthe® preparation of
advice on evidence. This would enable a self-sreed litigant to
ascertain evidence they need to lead to give theesea chance of
winning the case without actually conducting theecthemselves, or
provide him or her with a statement of claim thadtvides a road map
for the course to be followed by that litigant inrpuing their case.
That is something the Queensland Public Intereat Ceearing House
Is promoting throughout Queensland and in otheteSta For a fee
they will organise a lawyer to provide a limited\see — providing

advice with respect to a specific aspect of the.cas

An obvious way of addressing the problem of exeessiost is by
improving funding assistance for indigent litigantdHowever, the
reality in contemporary Australia is that we canrgit about
significant increases in the resources availablentp of the legal aid

agencies. That is not likely to happen in thedesable future.

Private litigation funding provides another souatdegal assistance;
that is, the commercial operators which sponsggaliton for profit,
but there is only a particular area of the markethich they are
interested and they do not provide a significatitsan for the big
areas of unmet legal need. There are legal assestachemes
including one in Western Australia run by the Laaci®ty but again
its scope is limited as are its resources. Theeeatso litigation
insurance schemes that are very popular and dfiigtetige in Europe

and to an extent in the UK. In Europe these irrsuoperate in a legal
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system in which legal costs are much more predetéan in the
adversarial system which we have inherited. Tladityeis that there

Is limited scope for further financial assistanaf these sources.

Another way of addressing this problem is by endeang to
Increase pro bono assistance provided by the [@gééssion. In the
figures available for the period ended June 200208awyers around
Australia provided 340,000 hours of pro bono serviuring that
12-month period. If you apply a charge-out rate of, conservatiyely
$300 or $400 an hour to those hours, that is nmwaa $100,000,000

worth of pro bono legal services.

One of the recurring problems with pro bono legaflkvhas been the
difficulty of matching the pro bono service provid® the client -
most clients do not know how to find a pro bono/ser provider. We
need referral schemes that match the service grdvid the clients
and hopefully identify the clients who are moreneed of the pro

bono service than those who are not.

Salvos Legal is such a referral service which dpsramore
significantly in other States than in Western Aalsdr, and has
achieved success in connecting potential clientls prio bono service
providers. Law Access in Western Australia undesathe same
service but it has limited resources and it is alisgc to think that
services of this kind will ever make a dramaticosmt in the gap of

unmet legal need.

Another suggestion made by the RMIT report was dosaler tax

deductibility for legal fees. Of course, corpooas or individuals

® Attorney-General's Department, 'Submission PradiztCommission Inquiry into Access to
Justice Arrangements' (November 2013) p 41.
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engaged in litigation as part of their busineseay can deduct legal
fees from their taxable income. The propositiothist this could be
extended to non-business expenses. | would besteprised if this
ever happened because the reality of it is thatwould be calling
upon the Commonwealth government to subsidise tbgigon of
legal services through reduced tax revenue ratham through the

legal aid system.

The problems of excessive cost is significant ther¢é are some
solutions and | think we can be more innovative uabasing the

internet to address some of the problems thatiamified.

The last one | would like to mention in relationdwosts also relates to
the question of delay and that concerns judiciadecaanagement.
Increasingly over the last 20 years most courtduatralia, including
most courts in Western Australia, have focused mmobre resources
and attention upon the active management of cagdbebjudges of
the court. For the purpose of reducing costs,afrike ways in which
that is achieved is by identifying the issues icase as early as
possible and focusing on the real issues in a sagkat money and
time is not wasted on peripheral issues. That thascapacity to
significantly reduce costs provided it does not dmee a cost

magnifier itself by producing unnecessary appeasicthe court.
Delay

Delay is the second of the evils to which | refdrreJudicial case
management is a significant step forward in refatio protracted

delay and certainly in Western Australia we havenssignificant
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improvement in time to resolution as a result & thtroduction of

proactive judicial case management.

The other significant driver of earlier resolutisnADR, in particular
court-based alternative dispute resolution, whi¢hleast in the
Supreme Court we now provide as early as possililenathe court
process. The resolution rate is highADR and case management
themselves are making major inroads in delay, bat is not to say
that the timeframe corresponds with the expectatairthe litigants. |

am sure for them, the time taken to resolve digpiststill too long.
Complexity

The third of the evils which | mentioned is comptgx— the
complexity of the law and the procedure utilisedHoy court. We can
split that into two areas; one concerning substarlaw and the other

concerning procedural law.

In the area of substantive law the volume of stalaiv is now many,
many times greater than it was when | was in th&tioon of a new
student studying law — | will not mention the ydagcause it will
embarrass me, but there is just so much more lawtewr by
parliaments. For some reason, parliaments seethirtk that they
should legislate for every conceivable contingermmather than
legislating principles. That | think is a signdiat problem, and
inevitably increases the complexity of the systeBut again, it is a
problem which can be addressed using contempagahnology. The
written law is readily available to the public noand if presented in a

" For example, internal Supreme Court data for tAanbnths ending February 2014 show that
63% of finalised mediations were successful.
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simplified form over the internet, it can be maderenaccessible to

ordinary members of the community. Comprehensiisi the key.

Procedural law — that is, the law of procedure &etbfy the courts
needs to be simplified. We have made some prognetbss area but
there is more to be done. Forms can be significaimnplified. We
do not need nearly as many forms as we have andsiheuld be
much simpler and expressed in plain English. Atttoment in the
Supreme Court we have different forms of origingtprocess. We
have motions, summonses, writs and applications. cadld simplify
all that into one form of initiating process andk®@dhat process more

readily available online for people to utilise themselves.

Unfortunately, a project that was initiated almegiht years ago to
simplify the procedure of the court through newesuland new
legislation has effectively floundered becauseauklof government
interest over the last five or six years. Thisnast unfortunate, but
we are doing as much as we can within the existuhgs of court to

try to simplify our processes and proceddres.

Special Disadvantage

| mentioned earlier particular groups within ouncaunity who have
special access problems. The first group | woikd to mention is
those who have a culture or language which is devefrom
mainstream culture or language. In Western Auatrgddigenous
people represent between 3% and 4% of the genemllgtion.
Those born overseas represent 33% of the populatiowestern

8 See, for exampl&Supreme Court Amendment Rules (No 3) 2013
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Australia’ Interestingly, that is the highest percentagpeafple born
overseas in Australia. There are quite wide viamat It compares,
for example, to only 13% of those in Tasmania wheravborn

overseas.

When migration to Australia, in particular Westeiustralia, was
mainly from European countries, although there w&aeguage
problems, there were no significant cultural proidebecause the
legal systems in Australia are broadly similar h@ste with which
European migrants were experienced. Now that weerecruiting
from more diverse cultural backgrounds, particylan Africa and
Asia, there are significant cultural problems foloaof people who
now proudly and rightly regard themselves as aegiral part of our

Australian community.

There are many disadvantages for people who hawee clsom
different cultures or who have different languageBhe first is in
identifying the fact that they have a legal problamall and then
identifying the nature of that problem. Then thexy¢he problem of
access to legal information. Such people havedaced prospect of
knowing where to go to talk to someone about thablem, or to
obtain information about their problem, or knowingere to go to get
assistance in relation to it. They do not know tm@ernment
agencies that are likely to be able to assist they do not know
about legal aid; although they might stumble aceoeesmmunity legal
centre if they are lucky. Then there is the problef negotiating a
very complex legal system in a different culture an different

language. | think it is difficult to overstate tlsgynificance of the

°® Australian Bureau of Statistics3412.0 Migrations, Australia, 2011-12 and 2012-13
(18 December 2013).
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disadvantages suffered by people from cultural iagulistically

diverse communities when negotiating our legalesyst

Indigenous people have particular needs and suffarticular

disadvantages in relation to our legal system. iEbaes have been
iIdentified well in a project called the Indigendusgal Needs Project
which is analysing unmet legal needs for indigenpaeple around
various Australian States starting with New Soutll&¥, then the
Northern Territory and most recently Victoffa. | think a survey is

being finalised for Western Australia.

The report covering Victoria identified that theqpity areas of unmet
legal needs for Aboriginal people in that State evRousing, credit
and debit problems, discrimination, disputes witighbours, child
protection and Centrelink issdés— obviously issues of very

significant importance to the people affected lnth

In a submission to the Productivity Commission linginto Access to
Legal Service$? the Aboriginal Legal Service of Western Australia
identified a number of additional areas of unmgalaneed in Western
Australia for Aboriginal people in addition to tleogentified in the
Victorian report. They include assistance withvighg licences and in
particular extraordinary driver's licences. Thd saality is that there
are far too many Aboriginal people in prison in \tées Australia for
driving offences that are only unlicensed drivirffences. Because

they have been unable to get an extraordinary Ksiieence, they

19 The Indigenous Legal Needs Project website ishtép://www.jcu.edu.au/ilnp/(accessed

6 March 2014).

! Melanie Schwartz, Fiona Allison, Chris Cunne€he civil and family law needs of Indigenous
people in Victoriag26 November 2013).

12 Aboriginal Legal Service of Western Australia, b&ission to the Productivity Commission
Inquiry into Access to Justice Arrangements' (Nolwen2013).
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have suffered a number of convictions for drivinghaut a licence

and have ultimately been imprisoned as a conseguenc

Fine management is another area where there ietnaissistance for
Aboriginal people and which contributes to the difowof

over-representation of Aboriginal people in ourspris. Again, there
are far too many Aboriginal people in our prisonkoware there

simply because of fine defaults, not because obatantive offencé®

Guardianship is another significant area for Aboatjpeople. There
are problems in relation to the possibility of #imise of Elders, and in
particular, financial abuse of Elders in Aboriginebmmunities’

where there is a very limited amount of legal dasise available.

Negotiating the parole system has become an isgeietie last few
years as parole has become a lot harder to obtairtreere is very

limited legal assistance available in this area.

Aboriginal people are over-represented in the memalth system
and receive limited legal assistance within thattesy'> There are
significant areas of unmet legal need in employniam, consumer
law, responding to applications for violence rastray orders,
negotiating the coronial system and representatbn coronial
hearings. There is also a great difficulty for Agmal people

obtaining access to legal services for wills.

13 For example, of the 700 sentences served by &shliles in WA in 2012-13, 31% were for
unpaid fines only (Department of Corrective SersjcAnswers to Questions Taken on Notice
(18 December 2013 p 15), Estimates and Financiat&@ijons Committee 2012/13 Agency Annual
Report Hearings, on 22 November 2013).

14 See for example, 'Newslines Radio: Elder abusme- to speak up' (23 July 2012), available at:
http://www.indigenous.gov.au/newslines-radio-eldbuse-time-to-speak-ufdccessed

6 March 2014).

!> The Honourable Wayne Martin AC, 'At the crossroatisriminal justice and mental illness:
where to from here?' (Address to Rural and Remotentd Health Conference 2013,
18 September 2013).
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So the problems of access to justice for Aborigpedple in this State
are multi-faceted. They are compounded by pocel¢eof education
and literacy and made a lot worse by a high levaelisengagement

between Aboriginal people and the legal system

There is a large unmet need for interpreters inymramote parts of
our State. In those areas English is not well spoky a lot of
Aboriginal people and interpreter services are almwon-existent.
Aboriginal people are also over-represented inghelso are disabled
by geography from accessing legal services. kitftirs still the case
that there is no private lawyer between Geraldtwh Broome, a very
large area of our State.

With a view to addressing some of these problemgh® cultural and
linguistically diverse, the Council of Chief Justsc has recently
created a group called the Judicial Council on &alt Diversity
which will contain representatives of the judiciafyom all
jurisdictions and at all levels. | have been askedhair that council.
Its task will be to try to address some of thosmaarof disadvantage

which are obviously of great significante.

| do not overlook barriers to access created bygiggahy and | do not
overlook disability, especially mental disabilitygdahomelessness, but
they are big issues in themselves and time doesp@whit me to

address them in detail this evening.

16 A submission has already been made on behalfeo€tuncil to the Productivity Commission's
Inquiry into  Access to  Justice  Arrangements. It isavailable  at:
http://www.pc.gov.au/ _data/assets/pdf_file/001861%/sub120-access-justice.pdf (accessed
6 March 2014).
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Criminal Law

Cost

Moving now to access to justice in the criminalaaréds | suggested
earlier, many people within that jurisdiction probathink there is too
much access and would prefer a little less involeinfior them.

The over-representation of Aboriginal people withime criminal
justice system of this State is, as | have saidyntanes, the biggest
single issue which confronts the judicial system thfs State.
Tragically, it is getting worse rather than betteiThe extent of
over-representation is deteriorating significamtery year despite the
efforts that we are taking to address it. Theral$® the significant
over-representation of Aboriginal people, in paitac women and
children, as victims of crime. These issues aig fmoblems for
another day and | cannot really address those @mpand

multi-faceted problems meaningfully within the timkowed tonight.

In the criminal justice system, by access to jesticmean the access
to legal representation to enable people to utihgesystem fairly and
to achieve a just outcome. For defendants, we diatinguish
between those cases in which a custodial outcorages| possibility
and those cases in which it is not. The reasolamedo so is that in
those cases in which a custodial outcome is neabpossibility there
Is virtually no prospect of legal assistance andyvémited
affordability of legal services. Many people camfting such a charge
simply cannot afford legal representation and heweattend to the

matter themselves.
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The situation of those who are charged with annaiewhich could
likely result in their imprisonment is a little bet because of the
provision of legal aid. If your means are sucht §feu are eligible for
legal aid, then very often it will be provided by have a prospect of
being imprisoned. If your means do not entitle yodegal aid, and
the means test is very strict, then you are faa#id either funding the
cost of your own representation or representingselti The cost of
funding your own representation can be prohibitesed if you are in
the superior courts you have no prospect of recoyethat money
even if acquitted. That poses a very real dilerfonanany. The legal
aid resources of this State are very stretched aadl suggested
earlier, there is no sign of relief in sight inrtex of increased budget.

In fact, all the indications are that the stretghimlikely to get tighter.

There are also, of course, concerns about how sibteeshe criminal
justice system is for the victims of crime. Thasses a whole raft of
other issues, and while there have been some iraprents,’ it too is

an area that is unlikely to be fully addressedaghort term.
Delay

We have made some progress in relation to delalyseinriminal area,
again through utilising active case managementbycburts. In the
Supreme Court we have introduced a form of ADRh® ¢riminal

area called Voluntary Criminal Case Conferencingctviis helping to

resolve matters a little earlier.

There are two big problems in the criminal jusBgstem in relation to

delay. The first is the time taken to provide fwie evidence.

" For example, the establishment of the Indigencamily Violence Prevention Legal Services
nationally and, in WA, the establishment of a Cossitner for Victims of Crime.
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Everyone has seen CSI. The so-called CSI effeat tave a
significant impact on delay in our courts becaugakes a very long
time for that evidence to be collated — not like thV programme
where the actor presses a button on a machine pncbmes the
photograph of the offender; it actually takes quatéot longer than
that. Gathering that material takes time, slowihg whole process

down.

Another significant source of delay is proseculodiaclosure. Very
often cases are held up because of the difficulti@sh police and the
DPP face in disclosing all the material which tieye gathered to an

accused person.

Those are the two main problems that we are comfigrvhen trying

to speed up criminal trials; another is limitediqual resources. Over
the last 18 months our court has had one less jtidge we had
10 years ago. It is very hard to maintain appedprtime standards

with increasing jurisdiction and reduced resources.
Complexity

Complexity is a problem in the criminal law area \asll. Jury
directions are becoming increasingly complex armribk of a retrial
as a consequence of misdirection increases nesdyy dime the
appellate courts provide further instruction taltfudges on how they

should direct juries.

Another problem of complexity in the criminal aresathe tandem
system that has now emerged — two systems of almiurstice,

Federal and State, running alongside each otherdttferent systems
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of criminal law; two different systems of senterpiand perhaps,

ultimately, even two different court systems.

Public Access to the Courts

So far | have spent time talking about what | ceslér access to the
courts. | would like to now just make a few rensadbout public

access to the courts because that is very impatanell.

The open justice principle is centuries old and sindamental pillar
of the systems that courts utilise to ensure conmiyizonfidence.
People rightly do not trust things that are notelam public; things
that are not transparent. This was recognised riedsdof years ago
by our colonial forebears who adopted an opengegirinciple which
iIs now very well entrenched within our system. @iurse, those
principles evolved long before the development essnmedia, in a
more leisurely time when people could actuallyradtand sit in court.
Plainly, not everyone in a community as big as @ars be in the back
of the court and see what is going on. We theeefwed to use the
means of access to information that people useytedthat is, the

modern media.

Another problem of more recent origin is the insezh reliance by
courts on written materials. Many of you who haea¢ in a court will

realise that very often both in the civil and cmali jurisdiction there
is a lot of reference to documents. If you do nate the document
that people are talking about, you cannot undegistamat is going on.
We have to get better about providing people witlseas to the
materials that have been used in court so theynderstand what is

going on and so that the media, who are, aftethal conduit between
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the court and the public, can understand what isggon and fairly

report it to the people who they serve and whacthets serve.

For that reason in the Supreme Court, we are dlyrandertaking a
review of the principles that govern third-partyess or public access
to documents on the court records and on cous. filwe want to look
at ways in which we can increase the amount of mheciation made
available generally to the public. The outcomethaf review will be
made available to all WA courts. We have to prdceautiously
because, for example, tHe@efamation Act 2005rovides qualified
privilege for anyone who provides a fair reportwafat is called a
public document. A public document includes anysthalian court
document that is open for public inspection. We mim want,
ourselves, to become an instrument for scandal &yplp filing
documents at court and then using the fact thatcardent is filed at
court to publish scandalous material under the fiten& qualified
privilege. There are privacy concerns that we havee careful about
as well. However, despite these constraints, we\uee we can
increase the level of access to documents andoakenf at ways of
doing that.

Technology

The other way in which we can improve public acdessur courts
significantly is by using the contemporary meanswdyich people
gather information, which is using computer tecbgygl and
multimedia. We have recently changed arrangenretdsing to the
use of electronic devices in court to enable méadlipost reports in

real time which hopefully will improve levels of @ss.
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We regularly use audio visual systems within theircotself to
communicate with other places and to enable wissede appear
without having to come to court. We have increasexl occasions
upon which we allow electronic media into the coaoi. There have
been TV programmes which some of you may have sdwme the
TV cameras have been allowed in to court in WAIs fberhaps not as
common as | would like and as some would be awdraye for some
years now been pressing for the provision of ticariecal capacity to
enable us to web-stream our cases on the inteflifes is not a brave
new world. There are courts in other countriest thave been
web-streaming their cases for decades and the Elogint of Australia
Is now web-streaming argument. The Victorian Soq@reCourt has
been web-streaming for some years now, so we drealkoang about
ground-breaking changes. There are potential ddges in diverse
areas of court work. Admission ceremonies — vetgnowe have
people who are being admitted to practice who Hawgly overseas
unable to travel to Perth for what should be a tgf@aily occasion.
We could put it up on the web and people in ottetspof the world
could participate in the ceremony virtually.

There are a number of cases which lend themselveglb-streaming.
In Victoria, the litigation involving the bushfirem Victoria was

web-streamed. That would obviously be of advantagéhe many
plaintiffs in those cases who are resident outd@ébourne and who
do not want to travel to Melbourne to watch theas& The recent
trial conducted in our Supreme Court involving thélegations

concerning genetically modified crops attracted r@ag deal of

attention all around the world. There would haeerbopportunities,
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for example, to web-stream the opening addressesuwisel. There
may have been issues in relation to web-strearhi@gvidence in that
case having regard to the fact that there was @er dor witnesses out
of court, but those issues can be addressed iEsaeby delaying the
webcast. At least if we have got the technology,can look at ways
of improving access that way. In the GM case, wiathave done is
posted the transcript of the opening addressesiowebsite and once
the evidence is complete, the transcript of tharertrial will be

placed on the website for people to réadBetter still would have
been a web-streaming facility to enable people atchv proceedings,
not quite in real time because there would probalelgd to be a 10-

minute delay for the unexpected, but in almost tiex.

Of course, the main area of jurisdiction in whible fpublic would be
interested in looking at what we do is in the cnatiarea. That is the
area in which there is the greatest difficulty moyding almost real
time web-streaming because there are diverse sttevehich must be
protected, including the possibility that a withnesight be affected by
seeing what the previous witness has said whemdar tor witnesses
out of court has been made. There is the pogsibiliwitnesses being
intimidated by the risk that the evidence is bewgpcast at large.
The identity of the jurors needs to be protectedciwiis required by
our juries' legislation and there is the need totgqut the privacy of
victims. There are lots of important consideragidhat we would
have to look at very carefully before we could gawd the road of

web-streaming criminal trials. Of course, manyhafse problems are

8 Marsh v Baxter (CIV 1561 of 2012) transcripts are available at:
http://www.supremecourt.wa.gov.au/T/transcriptsx@sid=9348-5501-0341-3842  (accessed
6 March 2014).
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reduced at the appellate level and there are a ewumb courts in

different parts of the world where appeals are la@fjuwebcast.

That is an area we would like to move into gradualhd cautiously.
Unfortunately, we currently lack the technical nes®s. The
Attorney General previously decided that the modests required
would not be made available but | have renewed ppfi@ation and |
am hopeful that at some point or another, the regsuwill be found
to enable us to move down that road gradually aadtiausly.
Experience in other jurisdictions tells us thisnst a question of

whether, but when.

In conclusion, this brief review of the barriersaocess to justice in
contemporary Western Australia shows that they diverse and

multi-faceted. Many have proven to be intractatler time, and it

would be naive in the extreme to suppose thatahgisns are within

our grasp. However, this is not to say that weukhastop trying —

access to justice is too important. We must etitise means at our
disposal, including information technology, to aooe to reduce the
maghnitude of these batrriers.
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