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I ntroduction

| am greatly honoured to have been invited to agklthis luncheon
organised by the Law Society of Western Austrahiaorder to
celebrate International Women's Day, and in pddicto promote the
2016 International Women's Day campaign theme dédge for

Parity”. | will return to that theme a little laten these remarks.

Before going any further, however, | wish to acklenge the
traditional owners of the lands on which we mdwt, \tVhadjuk people
who form part of the great Noongar clan of soutlstem Australia
and pay my respects to their Elders past and presehacknowledge
their continuing stewardship of these lands.

Amongst the reasons | am greatly honoured to haen lgiven the
opportunity to address this gathering is the faet § am singularly
ill-qualified to address these important issuest dhly am | a man,
but | also have the dubious distinction of headanGourt which has
the lowest proportion of women members of any catdny level in
any jurisdiction in the country. At present, orilyree out of the
21 judges on the Supreme Court of Western Austeakawomen - a
percentage of 14%, which is exactly half the nati@verage over all
jurisdictions of 28%, and one-third of the percegetaof women
comprising the High Court, which is 43%. Worryinglthe

percentage of women on the benches of the SupremheDastrict

Courts of Western Australia has decreased overlake 10 years,

rather than increased.



The Problem is Not New

This imbalance cannot be attributed to the recemiah of women
into the legal profession. For more than 40 years, women have
comprised the majority of graduates from Australemd Western
Australian law schools, and in the almost 10 yehet | have been
conducting admission ceremonies at the Supremet@duNestern
Australia, generally comprise about 60% of thosmiddd to legal
practice. The attrition rate in the legal professis surprisingly high
for both genders, but women are significantly onegresented in

those who leave the profession after admission.

I mbalancein the Senior Profession

The imbalance in the representation of women asé#ror levels of
the judiciary reflects an imbalance at the senievels of the
profession, where only 16% of senior counsel agpdinn Western
Australia over the past 15 years have been womam] the 2014
Women Lawyers of Western Australia review of fornadmef Justice
David Malcolm's Taskforce on Gender Bias reportest bnly about
19% of the partners in top commercial law firm3Mestern Australia
are womerf. As judicial appointees are generally drawn frdm t
senior ranks of the profession, there is obvioasktrong connection
between the high attrition rates for women in threfgssion, the

structural barriers that appear to be preventingh@ofrom moving to

! Supreme Court of Western Australia, Media Statem261-2015 of Senior Counsel
appointments in Western Australia.

2 Women Lawyers of Western Australia (In20)14 20th Anniversary Review of the
1994 Chief Justice’s Gender Bias Taskforce Ref®eptember 2014)149.



the senior ranks of the profession, and the imlzalan the judiciary

to which | have referred.

| believe that the community wants and deservesgal |[profession
and judiciary which better reflects the gender beda of the
community which the profession and the courts serifewe are to

achieve that objective, we must act, as well &s tal

Pledge for Parity

The Pledge for Parity campaign is an excellent wéyranslating

noble sentiments into action. It provides paraais in the campaign
with the opportunity to pledge to actually do thengs that will assist
to overcome the barriers which appear all too atédale in the legal
profession, including specific actions grouped leference to the

following important objectives:

» Helping women and girls achieve their ambitions
» Challenging conscious and unconscious bias

» Calling for gender-balanced leadership

» Valuing women and men's contributions equally

» Creating inclusive flexible cultures

The Gender Pay Gap

Although most Australian jurisdictions have had $awhich prohibit
discrimination on the ground of gender for decadew, those laws
have not succeeded in overcoming the structuraldgentages which

women experience in the workforce. A simple olyecmeasure of



those disadvantages is the pay gap. Despite ¢amtsefn this area,
over the last 20 years the pay gap has worsenetgasing from
16.5% to 17.3% nationalf}y. In Western Australia the gap is even
worse, at 24.9%. Within the Australian legal profession, there is
perhaps a positive sign with the gap in the ingustaitegory which
include the legal profession closing during thet Ig®ar, but

nonetheless standing at 22.6%.

In that context, the recent steps taken by the Sawiety of New
South Wales to encourage employers to pledge tocesthat gap,
starting with a pledge to deliver equal pay to mahel female law

graduates within 12 months, are most welcéme.

Women and the L aw

Family and Domestic Violence

Moving from women in the law to women and the lacent years
have seen a significant community focus upon tloeirge of family

and domestic violence, stimulated by the great waoke by last
year's Australian of the Year, Rosie Batty. Thsreased focus is
most welcome and long overdue. Judges and magistha@ave been
immersed in the consequences of family and domestience for

many years, and are well aware of its devastafifegts, even if some

at times some would question their response. Hgppowever,

® Workplace Gender Equality Agendgender pay gap statisti¢dugust 2013) 1; Workplace
Gender Equality Agencyzender pay gap statisti¢March 2016) 2.

* Workplace Gender Equality Agendgender pay gap statisti¢®arch 2016) 2.

Workplace Gender Equality Agendgender pay gap statisti¢March 2016) 5.

® Nicola Bervic, 'Same pay central to draft chaceigender equityThe Australian26 February
2016).



better awareness of the context of violence and utgency of
responding appropriately and effectively is growmgt only within

the instruments of government but more generally.
The Influence of Legal Culture

There is a legitimate debate in the literature lo@ éxtent to which
family and domestic violence is linked to gendexqguality. | do not
have time today to review the competing pointsietw As a lawyer,
however, it seems to me to be indisputable that lbgal
discrimination to which women were subjected oventaries of the
common law contributed to a culture in which viaentowards
women became normalised. In thé"X@ntury, Judge Francis Buller
famously was attributed with observing that a maula@ chastise his
wife physically as long as the stick was no thickem his thumB. It
was not until the 1970s and 80s that all AustraBsates made rape in
marriage a crimé. Even today, the rights recognised by law, which
men often enjoy to the exclusion of their femaletpers, such as the
receipt of income from their employment, their tglas tenant and
homeowner etc, create a significant disincentivevtonen reporting
the physical and sexual abuse to which they magutgect. In my
view, any policy developments in this important aanmust focus

strongly upon the barriers to reporting which inhgo many women

® Although the observation was never directly reptrfames Gillray satirised Judge Buller in a
cartoon entitled 'Judge Thumb'in 1782, and 'Hismor@ble opinion, of the right of the husband
over the wife, to exercise thleumb-flick'was published in 1790 (Leman Thomas Rede & Edward
Wynne, Strictures on the Lives and Characters of the Mastnent Lawyers of the Present Day...
(1790) 109.)

" Wendy Larcombe & Mary Heath, 'Case Note: Develgpire Common Law and Rewriting the
History of Rape in Marriage in Australia: PGA v TQeieen' [2012Bydney Law Reviesv:785,

786.



from seeking the assistance of the justice systmmd, the various
social agencies which can support women and childigjected to

violence.

Cultural change is vital in this area. The repowblished by the
federal government last November on the subjedhefattitude of
young people towards violence against women, wasemely
depressing. That report concluded that by allowiagng people to
tolerate gender inequality and develop attitudesdisfespect for
women is linked to violence towards women, we aaBsimg our
children to perpetuate the problmThis is where husbands and
fathers, like me, have such a significant rolel&y p

Migrant, Refugee and I ndigenous Women

| would like to complete these remarks with someertations about
the special needs of two minority groups - migramd refugee
women, and Indigenous women. There is good re&sahink that

women in these groupings are at greater risk odddiantage than
women generally. Using funding generously provitdgdhe federal
government, the Judicial Council on Cultural Divgrswhich | chair,

has embarked upon a project to assess the speeids of migrant and
refugee women, and Indigenous women, when theycepe with

Australia's justice system. The first major partiof the project has
involved nationwide consultations with women anpresentatives of

organisations representing women in each of thesepg. | will be

8 particularly non-physical forms of violence — 3¢S AustraliaReducing violence against
women and their children: research informing theelepment of a national campaig2015) 1.
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launching our reports on the outcome of those dtatguns in

Melbourne on 17 March.

The detailed outcome of those consultations willcaurse, be in the
reports, which | will not pre-empt prior to theiorfal release.
However, it is sufficient to say that our consudias have left us in no
doubt that there is much that all those involved\ustralia's justice
system, including police, the legal professionrective services and
courts can do to improve access to justice for womehese groups,
who are at significant risk of disadvantage in tperation of the

justice system.

| commenced these remarks with an acknowledgeniexgumtry, and

it is appropriate to finish on the special intesastIndigenous women.
Many studies have shown that the fastest growiogmiof prisoners

in the Australian justice system is Indigenous woméo take just
two of many available statistics, the percentagkdigenous women

in Australia's prisons rose from 21% of all womeis@ners in 1996 to
36% in 2015, and in 2013 the rate of Indigenous women's
imprisonment was 404 per 100,000 of adult Indigsnewomen,
whereas the corresponding rate for non-Indigenenmsfes was 17 per
100,000 - so that Indigenous women were 23 timeserikely to be

in prison than non-Indigenous women.

° Eileen Baldry & Chris Cunneen, 'Imprisoned Indiges women and the shadow of colonial
patriarchy', (2014pustralian & New Zealand Journal of Criminolody(2):276,279; Australian
Bureau of Statistics,4517.(Prisoners, Australig2015).

1% peta MacGillvray & Eileen Brady, 'Australian Indigous Women's Offending Patterns’,
Indigenous Justice Clearing House Byi#® (June 2015).



Many statistics also show the gross over-repreientaf Aboriginal

women as victims of crime. Those who work in threa, including
me, are only too aware of the revolving door betwaetimology and

offending behaviour. | have seen far too many €asevhich women
have been subjected to prolonged physical and betuese, often
starting as a child, and have come to regard vogleass normalised
behaviour or have become involved in other offegdivehaviour
related to substance abuse as a result. Todayimvs likely to be

tomorrow's offender. There are so many of thossesait is
impossible to escape the conclusion that the pgissgstem is
conspicuously failing to break this cycle of seffqpetuating violence
and other related offending. | share the viewsth&f many who
promote the notion of a greater emphasis upon eapkatic and
rehabilitative response to such patterns of behaviecluding a focus
upon identifying and responding effectively to tbauses of such

behaviour.
Conclusion

In the short time available today | have only had bpportunity to
touch upon some of the issues involving the intgise between
women and the legal system. There are many maguertant issues,
and | do not pretend that these issues are in amy exhaustive.
However, it is clear from the topics | have addedsshat there is
much more to be done in each of the areas | hasmstiietd, and
therefore every reason for functions such as thisontinue to focus

attention upon the need for action.



