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THE ASSOCIATE:   In the Supreme Court of Western Australia, 
civil matter 1561 of 2012, Marsh v Baxter. 
 
KENNETH MARTIN J:   Mr Niall. 
 
NIALL, MR:   If your Honour pleases.  Can I indicate the 
batting order for today.  Firstly, Mr Bishop will b e first, 
your Honour.  He’s in court and I will call him ver y 
shortly. Then Mr McInerney, who is an agronomist;  then Ms 
Gore, who was one of the review officers, she’s a N ASAA 
person, and then Mr Davies by telephone. 
 
KENNETH MARTIN J:   All right. 
 
CAHILL, MS:   Mr Davies might pose a little problem for us 
because he hadn’t been flagged to us.  I’m not sure  we’re 
in a position to cross-examine Mr Davies.  I though t we 
were – we had discussed Ms Coleman giving evidence today.  
It might be something that we can deal with over lu nch. 
 
KENNETH MARTIN J:   All right.  Well, let’s see how we 
progress through what seems like a reasonable workl oad 
anyway, so we will see how we are placed if that ar ises.  
Are there any objections in respect of Mr Bishop’s 
evidence? 
 
NIALL, MR:   There are, yes. 
 
CAHILL, MS:   Yes, there are, your Honour.  If I can 
address you on those.  I think your Honour received  a 
document this morning that indicated that our objec tions 
were 1 through 11, 17, 22 and 26.  I don’t press 17  and 26.  
In relation to 22, there’s a document referred to t heir 
which, as we understand it, has been removed from t he trial 
bundle because we took an objection on the grounds of 
relevance and - - -  
 
KENNETH MARTIN J:   So this is a March 2012 audit report, 
PD366. 
 
CAHILL, MS:   Yes.  Yes.  So we took an objection on the 
grounds of relevance, as I say, to the document in the 
trial bundle.  The document was taken out but, for some 
reason, the defendant – the plaintiff assists with the 
paragraph.  Now, I don’t want to waste time.  Eithe r the 
document has to go back into the trial bundle so th is 
paragraph can stay or it must go.  We don’t think i t has 
any relevance to the matter but we are not – we don ’t want 
to waste time debating the issue. 
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KENNETH MARTIN J:   Right. 
 
CAHILL, MS:   So that’s that point.  In relation to 
paragraphs 1 to 11, we maintain the objection on th e 
grounds of relevance.  We started objecting to both  the 
paragraphs and the documents referred to in those 
paragraphs where they appeared in the trial bundle,  as I 
say, on the grounds of relevance that the policy in  
Tasmania – the policy of the Tasmanian Government t o 
maintain a ban on all commercial production of GM c anola – 
GM crops is irrelevant to the facts in issue in thi s case.  
As we understand it, the plaintiff agreed to take t he 
documents out except for the 2009 policy which is o ne of 
the documents referred to there. 
 
KENNETH MARTIN J:   Where is that?   That’s - - -  
 
CAHILL, MS:   That’s at – it’s - - -  
 
KENNETH MARTIN J:   Policy Statement Gene Technology And 
Tasmanian Primary Industries. 
 
CAHILL, MS:   Yes, that’s the one. 
 
KENNETH MARTIN J:   09 to 14. 
 
CAHILL, MS:   Yes.  But he has taken all the other 
documents out and then, apparently, wants the parag raphs 
all to remain in.  So to the extent that they have done 
that, we have an added objection now, not just on t he 
grounds of relevance but where there is a reference  to a 
document that’s not in the trial bundle, that’s sec ondary 
evidence which is not permissible. 
 
KENNETH MARTIN J:   All right.  So that’s 1 to 11 on the 
basis of relevance. 
 
CAHILL, MS:   Yes, in 22, as – it’s not really an objection 
how it’s morphed, your Honour.  We are really sayin g it’s 
one in all in.  If you want paragraph 22 in, you ha ve to 
have the document.  If it’s not relevant to have th e 
document in, then the paragraph is not relevant. 
 
KENNETH MARTIN J:   Well, you maintain your objection to 
the relevance of everything in 22 or just the docum ent? 
 
CAHILL, MS:   Yes.  Yes, everything but I’m – what I am 
signalling t your Honour is I don’t plan to have a 
sustained debate on it. 
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KENNETH MARTIN J:   All right.  Thank you.  Mr Niall.  Can 
we deal with 1 to 11 first if that’s convenient? 
 
NIALL, MR:   I didn’t quite catch my learned friend, I’m 
sorry, your Honour.  Could I just clarify - - -  
 
KENNETH MARTIN J:   By all means, yes. 
 
NIALL, MR:   I just – no objection was made to us at all 
about paragraphs 1 and 2 and I can’t see how they c ould be 
objectionable. 
 
CAHILL, MS:   That’s right.  That’s right, your Honour. 
 
KENNETH MARTIN J:   So 1 and 2 are fine.  Yes. 
 
NIALL, MR:   Right.  Then in relation to paragraph 22, my 
understanding was that the March 12 audit report wa s in but 
if it’s not, we will put it back in and that would resolve 
that question as - - -  
 
KENNETH MARTIN J:   Not sure that – I think that - - -  
 
NIALL, MR:   - - - as the  independent ground. 
 
KENNETH MARTIN J:   Yes. 
 
NIALL, MR:   I think there’s a relevance ground which I 
will come back to in a moment. 
 
KENNETH MARTIN J:   Right. 
 
NIALL, MR:   And did my learned friend indicate – I’m 
sorry, not by way of question to your Honour, that 17 and 
26 are not pressed? 
 
KENNETH MARTIN J:   I think 17 and 26 are not pressed, that 
was my note. 
 
NIALL, MR:   Different to what we had immediately before 
your Honour came on the bench, but – so, I have to address 
your Honour on 1 – 3 to 11 and - - -  
 
KENNETH MARTIN J:   Well, 3 to 11. 
 
NIALL, MR:   3 to 11.  Thank you, your Honour.  The 
evidence of 3 to 11 is directly relevant to a point  in 
issue, your Honour.  On the pleadings, the defendan t puts 
in issue the reasonableness of the NASAA standard a t 
various levels of attack, including that it mandate s, in 
effect – and I’m paraphrasing on our construction –  that 
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there can be no GM present, even if it not reflecte d in end 
product.   
 

Your Honour may recall in opening, my learned frien d 
puts the construction of the standards on contamina tion as 
saying that the only contamination is genetic conta mination 
or, alternatively, genetic contamination which is r eflected 
in the end product.  Your Honour will recall that’s  the way 
our learned friend’s put the case.  And we contend for a 
broader construction.  And they plead in paragraph 26 that 
if it’s got the broader construction, it’s inconsis tent 
with the national standard or unreasonable. 

 
KENNETH MARTIN J:   Just have a look at 26 quickly again.  
 
NIALL, MR:   By way of example, subparagraph (v), your 
Honour. 
 
KENNETH MARTIN J:   So-called adventitious entry of GM 
material. 
 
NIALL, MR:   Yes.  If that authorises decertification, it’s 
unreasonable.  Now, what - - -  
 
KENNETH MARTIN J:   By reason of inconsistency with the 
national standard. 
 
NIALL, MR:   Yes.  Well, firstly, there’s inconsistency and 
there’s unreasonableness.  And in our submission, w hat this 
evidence goes to, if your Honour goes to paragraph 3, it 
identifies that in July 2001, the Tasmanian Governm ent 
relieved its gene technology policy.  Then the witn ess goes 
on to describe the development of that policy over time.  
It’s various iterations and causes are not – we sub mit we 
don’t have any difficulty with the objections that were 
made to that and it’s reflected in the policy which  your 
Honour will see at volume 9 page 2893 of the court book.  
And I might just take your Honour to that.  And – d oes your 
Honour have that? 
 
KENNETH MARTIN J:   I do now, yes. 
 
NIALL, MR:   Now, before taking on some of its features, 
what it shows is that the Tasmanian Government has got a 
zero tolerance of GMOs in Tasmania as a market prot ection 
tool.  That is, the policy is directed to the maint enance 
of the integrity of the system in a market context.   Now, 
part of the reasonableness of the standard which we  will 
seek to advance to your Honour is precisely the sam e 
reason, that the purpose of the export control orde r, the 
national standards and the NASAA standards are in 
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significant part protecting the integrity of a mark et which 
describes a system. 
 
KENNETH MARTIN J:   Do you mean a product market for canola 
at the end of the day? 
 
NIALL, MR:   That’s one example, your Honour, yes. 
 
KENNETH MARTIN J:   Distinguishing GM canola from non-GM 
canola? 
 
NIALL, MR:   Distinguishing organic canola – sorry, 
distinguishing certified organic oats from non-cert ified 
organic oats, and the certification process describ es the 
system that produces it and it’s objective is in la rge part 
market based;  that is, it protects the brand, if 
your Honour pleases.  And what Tasmania has done is  adopted 
an identical policy at a state level for the same p urpose.  
Now, in our submission it is rationally probative o f both 
the reasonableness of the standard, its relationshi p to the 
achievement of the objective of the standard, and h ow the 
standard might be interpreted.  By way of - - -  
 
KENNETH MARTIN J:   In the context of a national standard 
- - -  
 
NIALL, MR:   That’s so, your Honour.   
 
KENNETH MARTIN J:   - - - which axiomatically has got to 
include Tasmania. 
 
NIALL, MR:   It does, your Honour.  And if your Honour 
looks at some of the features of the policy adopted  by 
Tasmania your Honour will see in the first two line s: 
 

The Tasmanian government has maintained the policy on 
GM technology, including a moratorium on commercial  
release of genetic modified organisms.   
 

Because the policy records: 
 

A parliamentary committee found there was a potenti al 
for use of gene technology to impact negatively upo n 
Tasmania’s ability to market locally produced food 
domestically and abroad under a clean green banner.    
 

And then, for example, paragraph 2, Objective: 
 

To position Tasmania in a global market place as a 
producer of food that is genuinely GMO free by stri ving 
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 to ensure that no GMOs are released to or persist in a 
Tasmanian environment and by encouraging investment . 

 
If your Honour goes over to paragraph 3, there’s th e 

scope of the policy.  Four guiding principles, GMO free 
means GMO free, and it there sets out the following  
paragraphs – various policy statements in relation to the 
administration in order to protect that market.  If  
your Honour goes over to page 2900, 6.14, the polic y in the 
context that I have just outlined to your Honour pr ovides 
that: 

 
Zero tolerance for viable GMO contamination in impo rted 
canola seed and wholegrain will continue to apply.  The 
government will accept as evidence of zero 
contamination a negative result from a test capable  of 
detecting one GM canola seed in 10,000 non-GM canol a 
seeds with a 95 per cent confidence or an alternati ve 
import proposal which achieves an equivalent level of 
assurance that GMOs are present.  The same zero 
tolerance approach may be applied to other imported  
seeds and wholegrains if these are likely to be 
contaminated with viable GM material.  For example,  as 
a result of increased planting. 
 
In the next paragraph there’s a reference to the 

department continuing to assist landholders affecte d by 
Grace canola GMO contamination: 
 

To eradicate residual seed and prevent spread of GM  
material offsite, commensurate with risk, and with at 
least possible destruction to normal farming activi ty.   

 
 There’s a reference as to coexistence and it goes on 
to deal with, on the next page, legal liability for  GMO 
contamination.  So here we have in the context of a  
national standard a policy statement of a state gov ernment, 
which describes the purpose of a moratorium being m arket 
based.  It describes the importance to the protecti on of 
that purpose as zero tolerance and it deals with th e 
prospect of contamination.   
 

Now, in a context where there’s an attack on the 
reasonableness of the NASAA standards, which in our  
submission – and there’s a contest, your Honour, on  the 
construction of the NASAA standards, but on our 
construction it is reflective of the policy of the 
Tasmanian government and therefore it is probative of a 
rational connection between the purpose and the met hod by 
which that purpose is achieved.  Now, in our submis sion 
we’re entitled to defend the operation of the NASAA  
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standard in the context of the national standard, 
including in the context of this policy released in  
Tasmania.   

 
Now, in our submission, if your Honour returns to 

Mr Bishop’s statement and in particular paragraph 3  to 11, 
he describes the development of the policy.  He say s in 10 
that he assisted in drafting the original policy an d has 
helped maintain the – manage the process for obtain ing 
subsequent reviews, and then he describes the basis  of it, 
his perceived risk to the Tasmanian economy and par ticular 
markets for Tasmanian products.  And then he goes o n to say 
in the top of – or the next – last sentence of that  
paragraph: 

 
The Tasmanian government has no philosophical objec tion 
to gene technology or GM crops. 
 

 Now, in our submission that evidence plainly passe s 
the test of relevance and it provides some probativ e 
evidence upon which your Honour ought construe the meaning 
and operation of the NASAA standard in the context.    
 
KENNETH MARTIN J:   So if I’ve just got this contextual 
right, and you say the evidence the relevant becaus e it 
goes to the defence, which attacks the – not so muc h the 
inconsistency but the alleged unreasonableness of t he NASAA 
standard, it being an Australian standard axiomatic ally for 
Australia, which is relevant in the context of the 
causation argument in negligence, vis-à-vis the los s of 
NASAA certification and the economic losses tied to  that 
- - -  
 
NIALL, MR:   Yes, your Honour, and also just - - -  
 
KENNETH MARTIN J:   - - - in that evaluation.  Yes.   
 
NIALL, MR:   At (indistinct) evaluate, and just one point 
at an antecedent step.  There’s a point of construc tion in 
that issue between the parties, your Honour, and - - -  
 
KENNETH MARTIN J:   Of the standard. 
 
NIALL, MR:   Of the standard.  And we have had a lot of 
cross-examination of Mr Marsh about the meaning of 
contamination and the questions about one plant – y ou’re 
seriously contending that one plant is contaminatio n?  Now, 
we’re entitled to meet what we apprehend will be a 
construction argument about the implausibility or 
impracticability or absurdity of such a constructio n.   
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Now, here you have a state adopting a policy, which  we 
will submit on its proper construction is consisten t with 
that type of embargo, and rather than saying – and we will 
be submitting positively, your Honour, as part of o ur case 
that our construction has no element of absurdity o r 
extremism or impracticability but rather is consist ent with 
a rational choice about regulating GMO, in particul ar 
market systems, for a particular market outcome.  A nd what 
we submit is that the choice of NASAA is a rational  and 
logical means by which the integrity of the organic  system 
is immunised from genetically modified organisms.   

 
So for those reasons, your Honour, it’s contextuall y 

relevant to the context and directly relevant – I b eg 
your Honour’s pardon – it’s contextually relevant t o the 
construction and it’s directly relevant to the 
reasonableness of the standard.  Now, in our submis sion, 
even if there would be a narrow attack on the 
reasonableness of the standard, we’re entitled to m eet that 
with a broader attack on its logical underpinnings.   If 
your Honour pleases. 

 
KENNETH MARTIN J:   Thank you, Mr Niall.  Ms Cahill.   
 
CAHILL, MS:   If it please, your Honour.  The pleadings 
join issue in the particulars.  We were asked to gi ve 
particulars of 26(v) just a short time ago, actuall y.  I 
think that was last week – last Friday and we did s o. 
 
KENNETH MARTIN J:   So what’s the date of your particulars?   
 
CAHILL, MS:   7 February.   
 
KENNETH MARTIN J:   I now have those.   
 
CAHILL, MS:   And we were asked for these particulars on 
the – just a few days prior.  Your Honour will see,  most 
relevantly at paragraph E on the last page, page 3,  those 
are the particulars of unreasonableness.  The reply , which 
hasn’t been relevantly amended, I don’t think, that ’s dated 
28 January, basically sets out at paragraphs 4 and 5 the 
reasons why the plaintiffs contend that there was a n 
entitlement to decertify – talk about some substant ial 
quantities and so forth.  Now, it might be – there’ s 
nothing in that joinder of issue on the matters – t he facts 
that are pleaded that would, in any way, suggest th at this 
policy of a moratorium on commercial GM crop produc tion in 
Tasmania is in any way relevant to the matters in i ssue in 
this case.  So I understand the submission is now p ut, it’s 
– well, it’s a construction – this is a constructio n 
argument about what the NASAA standard says. 
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 There’s ambiguity around words such as “contaminat ion” 
and others, we say, in parenthesis.  But so the arg ument 
goes on our opponents side, your Honour may therefo re take 
into account extrinsic evidence, presumably, to inf orm your 
Honour as to the proper construction.  Even if that  were 
so, your Honour, the point is this, we say:  the NA SAA 
standard, for the purposes of this matter, the fact s that 
you’re considering and the geographical area in whi ch it is 
applying, namely Western Australia, operates and is  to be 
construed in the context of the co-existence, legal ly, of 
GM and non-GM crop production.  A policy, the objec t of 
which is to remove co-existence, cannot in any way inform 
your Honour as to how to construe the standard wher e there 
is co-existence.  Those are my submissions. 
 
KENNETH MARTIN J:   Yes.  I don’t need to hear you, Mr 
Niall. 
 
NIALL, MR:   If your Honour pleases. 
 
KENNETH MARTIN J:   I will allow the foreshadowed evidence 
between paragraphs 3 to 11 on the basis of its pote ntial 
relevance in the context of the trial.  Again, I em phasise 
that its weight is a matter for another day and ult imately 
for me to determine in the context.  However, in th e face 
of arguments, not so much about inconsistency with the 
national standards, but arguments of reasonableness , even 
as particularised under paragraph (e) of the partic ulars of 
unreasonableness, the position, by way of policy of  another 
government, albeit it has taken a different positio n in 
terms of GM canola than that of the West Australian  
Government, might bear upon – and I emphasise “migh t” – 
bear upon arguments concerning the ultimate reasona bleness 
of the standard, or, more correctly, the attack on it, as 
being unreasonable. 
 
 Where that goes is a matter for evaluation and wei ght 
in terms of the context of all the evidence, at the  end of 
the day.  But, at this preliminary point of the tri al, I 
think it would be dangerous, and in the state, to e liminate 
that evidence, given its potentiality.  That’s my r uling. 
 
NIALL, MR:   If your Honour pleases. 
 
KENNETH MARTIN J:   So just the practicalities of that, Mr 
Niall, the policy statement that you’ve now taken m e to, 
referred to in paragraph 6 in volume 9, that obviou sly 
stays. 
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NIALL, MR:   And we will delete the references in the last 
sentence of paragraph 3. 
 
KENNETH MARTIN J:   Yes. 
 
NIALL, MR:   The last sentence of paragraph 4 - - -  
 
CAHILL, MS:   Well, I object to that, your Honour, because 
then you have the secondary evidence point.  The re ason 
that we have objected to the documents is - - -  
 
KENNETH MARTIN J:   Didn’t you want those out anyway? 
 
CAHILL, MS:   - - - is on the grounds of relevance, but you 
can’t have secondary evidence of documents in the w ay in 
which my friend contends.  It’s either a one in, al l in 
- - -  
 
NIALL, MR:   We will put them in, your Honour. 
 
KENNETH MARTIN J:   All right.  Somebody just needs to tell 
me where they are, that’s all. 
 
NIALL, MR:   I will do that, your Honour.  We will give you 
a – now - - -  
 
KENNETH MARTIN J:   So is there anything live in the wake 
of that? 
 
NIALL, MR:   I think 22 was dealt with by us putting in the 
Marsh 12 audit. 
 
KENNETH MARTIN J:   Yes.  The document is back. 
 
NIALL, MR:   And that’s the only objection, your Honour. 
 
KENNETH MARTIN J:   All right.  On that basis, I think 
we’re ready to receive Mr Bishop’s evidence. 
 
NIALL, MR:   If your Honour pleases, I call Andrew Bishop. 
 
KENNETH MARTIN J:   Right.  Mr Bishop, if you’re in court, 
could you come forward, please, and be sworn or aff irmed, 
as you choose. 
 
BISHOP, ANDREW CHRISTIAN affirmed: 
 
KENNETH MARTIN J:   Mr Niall. 
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NIALL, MR:   If your Honour pleases.  Mr Bishop, would you 
keep your voice up and direct your answers to his H onour, 
please.  And would you tell his Honour your full na me?---My 
name is Andrew Christian Bishop. 
 
And your address?---It’s 41 Sorell Street, Devonpor t, 
Tasmania. 
 
And your current occupation?---A public servant.  C hief 
(indistinct) Health Manager, Tasmania. 
 
Would you – for the purposes of this proceeding, ha ve you 
prepared a statement, dated 13 February 2013, of so me 26 
paragraphs?---Yes, I have. 
 
I will ask for the witness to be shown a copy of th at. 
 
KENNETH MARTIN J:   All right.  That’s being passed to Mr 
Bishop now. 
 
NIALL, MR:   Mr Bishop, would you just have a look at that 
document, please.  Is that your signature appearing  on the 
fifth page?---Yes, it is. 
 
And are the contents of the statement true and 
correct?---Yes, they are. 
 
I tender that, if your Honour pleases. 
 
KENNETH MARTIN J:   The witness statement of Andrew 
Christian Bishop, sworn the – sorry, signed 13 Febr uary 
2014 and as confirmed by him now today in evidence,  will be 
exhibit 12. 
 
EXHIBIT  12 Plaintiffs DATE  13/02/2014 

Witness statement of Andrew Christian 
Bishop 

 
NIALL, MR:   Could your Honour just pardon me one moment? 
 
KENNETH MARTIN J:   Yes.  By all means. 
 
NIALL, MR:   We will give you a list of where those 
documents appear in the trial bundle, and would inv ite your 
Honour to treat them as tendered, but we - - -  
 
KENNETH MARTIN J:   By reference to the paragraphs. 
 
NIALL, MR:   Yes.  And my learned friend doesn’t 
requirement to get the witness to identify them. 
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KENNETH MARTIN J:   All right. 
 
NIALL, MR:   If your Honour pleases. 
 
KENNETH MARTIN J:   That’s helpful.  Cross-examination, Ms 
Cahill? 
 
CAHILL, MS:   If it please your Honour. 
 
CAHILL, MS:   Paragraph 9, Mr Bishop, of your witness 
statement there?---Yes. 
 
And you’ve reproduced clause – paragraph number 6.1 5 of the 
policy.  Just in that first line there, where it sa ys: 
 

Zero tolerance for viable GMO contamination – 
 

could you just explain to me what that “viable GMO 
contamination” means?---Okay.  Basically, the Tasma nian 
Government is interested in not having viable seeds  
imported into the State.  So, in this case, it’s re lated to 
seed, so - - -  
 
And by “viable”, you mean ones that could grow?---A ble to 
grow.  Yes.  As opposed to, sort of, you know, dena tured or 
treated in some way that it won’t – can’t reproduce . 
 
All right.  Yes.  And so the reference to “contamin ation”, 
what is that?---Well, basically we’re regarding tha t as if 
there’s GM – GMO seeds within the imported canola -  - -  
 
Intermingled, do you mean?  Or - - -?---Yes.  That’ s the 
contamination. 
 
Yes.  All right.  Thank you.  Now, if you – do you have – 
do you see to your left there, there’s those files.   If you 
could pick up file number 9 and turn to page 2894.  The 
page numbers are in the bottom right hand corner?-- -Yes. 
 
And you have a section, Guiding Principles, that yo u can 
see there?---Yes. 
 
And the heading GMO Free Means GMO Free, talking ab out the 
Tasmanian Government recognising as a small island,  
etcetera, there’s a well developed biosecurity syst em 
promising brand.  Now, the next paragraph, where it  says: 
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Government also appreciates that the value of that 
position can only be realised if it is built on and  
protected by standards above those accomplished thr ough 
crop and commodity segregation, contamination 
tolerances, or other measures designed to accommoda te 
GM and non-GM production in the same geographical a rea 
of production chain. 
 

See that?---Yes. 
 
Does that reflect your understanding of the Tasmani an 
Government’s position, that unless there is a morat orium – 
if you’re going to have co-existence, then necessar ily 
there has to be some accommodation for that co-exis tence by 
allowing for such things as segregation practices, 
tolerances of, for example, some level of GMO mater ial in 
finished product;  that sort of thing?---Yes.  The basis 
for that is that co-existence, we believe, is possi ble in 
terms of having a tolerance level. 
 
Yes?---And, obviously, as the – you know, if you do n’t have 
a tolerance level, we don’t believe that you can ha ve co-
existent systems, and that also gets back to the ni l 
tolerance position. 
 
KENNETH MARTIN J:   Co-existence of what?  Co-existence of 
product or co-existence of crops, or what?---In thi s case 
it’s referring to crop production, so non-GM and GM . 
 
Thank you. 
 
CAHILL, MS:   So there must – you can’t have zero tolerance 
with a co-existing system of GM crop production and  non-GM 
crop production.  Is that right?---That’s what we b elieve. 
 
Thank you.  And this zero tolerance that – where yo u don’t 
have the systems co-existing, even then it’s not po ssible 
to have 100 per cent confidence that there is no – let’s 
use the word “contamination” – in any product, is 
there?---It’s – I guess it’s a case of, you know, c an you 
ever have zero risk, and I guess the Tasmanian Gove rnment 
has gone to the closest point it can and - - -  
 
And that’s what’s set out at 6.14, I think, isn’t i t, at 
page 2900?---Which is the testing requirement. 
 
Yes?---Yes.  Yes.  So, I mean, effectively our posi tion is, 
you know, tests which can detect at 0.01 per cent a nd 
return a zero, we regard as meeting our requirement s.  But, 
effectively, you’re looking at limits of detection.   
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Yes.  That test with the – that you identify there,  the – 
sorry – that is identified in the paper, one canola  seed in 
10,000, non-GM canola seeds with 95 per cent confid ence;  
that’s about as precise as you can be.  You can’t b e any 
more precise than that, is that right?---Yes.  Cert ainly at 
the time of this policy, that’s what we believe – i t’s as 
close as we can get. 
 
That’s the limits of our scientific testing that’s 
available – or was available at the time of the 
policy?---At the time of the policy.  Yes. 
 
Thank you.  Now, just as we head down this page, th ere’s a 
section that is headed Co-existence?---Can you plea se give 
me the page number again? 
 
2900. 
 
KENNETH MARTIN J:   Just underneath 6 – just above 
6.16?---Yes.  Yes. 
 
CAHILL, MS:   Now, it says here that the Department of 
Primary Industries and Water will continue to monit or 
arrangements for co-existence between GM and non-GM  canola 
and other crops on the Australian mainland, with pa rticular 
regard to levels of GMO contamination.  Are you abl e to say 
what the policy intends there in relation to contam ination 
in what – contamination in what way?---I think the aim of 
that statement – what the policy intends, basically , is for 
this to be a one in which the government has a watc hing 
brief, if you like.  So it’s monitoring - - -  
 
Yes?--- - - - what’s happening, and that’s to infor m policy 
development, you know, obviously into the future. 
 
Yes?---And this policy extended to 2014.  So during  that 
period, you know, the government has gathered infor mation 
on, you know, what’s happening in the rest of Austr alia, 
and that helps it inform its policy reviews, which we had 
one recently. 
 
Yes.  And so, if you can assist me here, just at th e end of 
the first sentence, the third line, a particular re gard in 
the monitoring arrangements is to the levels of GMO  
contamination?---Yes. 
 
And my question is, GMO contamination in what, 
specifically?---Yes.  That’s referring to within cr ops. 
 
Right?---Yes. 
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And anything else?---That’s referring to within cro ps, but 
certainly, obviously, you know, the ultimate contam ination 
of seed source and that sort of thing. 
 
Thank you.  Now, can I come back to your witness st atement, 
please, if you have that there still.  In the secon d 
section, where you talk about GM trial site audits? ---Yes. 
 
Now, these audits that have you been involved in ar e audits 
of sites where GM canola was deliberately planted o n the 
site, initially for the purposes of the trial.  Is that 
right?---That’s correct. 
 
They’re not sites where GM canola incidentally aros e 
through movement of the wind or via animals, or som ething 
like that.  Is that right?---The audits refer to he re are – 
yes – specially former trial sites - - -  
 
Thank you?--- - - - conducted pre-regulation. 
 
Now, so the GM canola there was deliberately sewn a nd 
cultivated?  Yes?---Yes. 
 
Sorry.  I just say that because you need - - -?---Y es.  
Yes.  Sorry. 
 
- - - the answer on the transcript.  And the way in  which 
it was – it was originally devised and has continue d to be 
devised throughout, as the primary means of getting  rid of 
these volunteers on those trial sites, was to encou rage – 
continually encourage germination, is that right?-- -Yes.  
That was the primary task.  A number of the sites, when 
they were established – after they had been establi shed, 
they had been deep ploughed, which should induce wh at we 
call secondary dormancy in the seed. 
 
All right?---So – resulting in, you know, a viable seed 
bank there.  So the (indistinct) was to draw down o n that 
seed bank as quickly as possible. 
 
All right.  So the audit results are suggesting qui te a 
seed bank – plenty of seeds having built up in thos e trial 
sites from the sewing and cultivation of the GM can ola 
during those trial period years?---That’s correct.  I must 
say, sites varied considerably as well, in terms of , you 
know - - -  
 
Yes?--- - - - seed bank sizes and that sort of thin g, 
depending on the trial, how it was managed and that  sort of 
thing. 
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Thank you.  And there’s nothing in the audit report s that 
tells us about the conditions in the individual tri al sites 
in which the GM canola was originally cultivated?-- -Not 
within the audit reports, but there’s certainly his tory put 
into the site management plans which go with those sites 
now. 
 
Yes.  But the audit reports that this court has got  hasn’t 
got that information?  You would agree?---No.  I ag ree.  
Yes. 
 
For example, where in Tasmania these sites were, th at 
information isn’t there?---No.  I should say, that’ s not 
the purpose of the audit reports. 
 
No.  I’m not suggesting it is.  I’m just trying to identify 
the limits of the contents of the document, or 
documents?---Sure. 
 
There’s nothing in those audit reports that tell us  how 
much rainfall each of the trial sites experienced d uring 
the trials?---Not within those reports. 
 
No.  How the canola was harvested?---Not within the  
reports. 
 
How much pod shattering was experienced at any part icular 
site, either before or at the time of harvesting?-- -Not 
within those reports. 
 
KENNETH MARTIN J:   How many times it was cropped?  So are 
we talking about one planting of GM canola, or mult iple 
plantings over several seasons?---I think it’s more  a 
purpose of what those reports are, and it’s checkin g in 
terms of, you know, what volunteers are emerging an d to try 
and provide a control on that.  The information you  
referred to is in site management plans for each of  those 
sites. 
 
Thank you. 
 
CAHILL, MS:   Now, paragraph 17, Mr Bishop, you are giving 
some examples there of trial sites where the subseq uent 
volunteer population that germinated was quite exte nsive, 
aren’t you?---That’s right. 
 
Now, it was the case, wasn’t it, that it wasn’t unt il 2003 
that the Department recognised that the arrangement s for 
removing volunteers could be improved?---That’s cor rect. 
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And so that was a few years after the trials had 
finished?---Yes.  
 
Yes.  And what the change was for improvement was t hat the 
department moved to a much more site specific indiv idual or 
bespoke tailored program for managing the volunteer s on 
each site.  Is that right?---That’s correct.  Our o riginal 
approach was basically working cooperatively with t hose 
landowners.  So we had guidelines, for instance.  W hen we 
assisted, we provide agronomic advice on how to dra w down 
the seed bank.  Legislation at the time as well, we  were 
regulating this through the Plant Quarantine Act.  So at 
around about 2003, it was when drafting took place of the 
Genetically Modified Organisms Control Act, and the  site 
management plans were effectively a formalising of those 
guidelines, in two site managements plans, which wo uld be 
incorporated under the act.   
 
All right.  And those management plans took into ac count 
such things as the sorts of crops that were now bei ng grown 
on those sites.  That was one factor, wasn’t it?--- Yes, 
that’s right. And herbicide strategies?---Yes, yes.    
 
And just different cultivation methods that differe nt 
farmers employed?---Yes, and also the history you r eferred 
to before is very important as well in developing t hose 
plans.   
 
Yes, thank you.  And the department recognised full  well, 
didn’t it, that notwithstanding the regulatory aspe ct of 
these plans – these management plans, the practical  
adherence of individual farmers to those strategies  
significantly influenced the number of volunteers t hat were 
being seen in subsequent years?---That’s correct, y es.   
 
And that’s why you make the comment you do at parag raph 26, 
isn’t it?---About the management. 
 
That the inability to guarantee that all sites will  ever be 
totally clear of all GM canola plants is in part du e to 
different management practices adopted by different  
farmers?---That’s correct.  I should say the contex t of 
that, within the Tasmanian agricultural system, the y’re 
quite diverse cropping rotations as well.  The pres ence of 
the GM canola and managing that was certainly a res triction 
on those particular farmers;  hence, we were workin g 
closely with them to try and minimise the impact on  them.  
But, you know, each site, it had a different histor y, 
different backgrounds, treated in a different way.  So each 
one was, you know, it was individual.   
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This audit report, and I have already canvassed wit h you 
that it was – these are audits about the actual tri al sites 
themselves.  It’s not possible from these audit rep orts, is 
it, to draw any inferences about the size of the se ed bank 
in areas surrounding those trial sites;  the seed b ank of 
GM seeds is what I mean.  Do you want me to repeat that 
question?---Yes, I don’t really understand your que stion. 
 
It’s my fault.  It was a bad question?---There’s no  
surrounding GMs so the trial site is basically awar e that 
the work was conducted.   
 
Yes?---In some cases that was just a few metres squ ared.   
 
Yes?---In others it was up to a hectare.  
 
Yes?---But that’s it, that’s where they were. 
 
Yes?---And the audit is on those sites and on surro unding 
areas to check that there has been no leakage.   
 
Yes, and in relation to any areas beyond that, ther e has 
been no investigation of the store of GM seed bank in 
surrounding areas through seed having moved on the wind or 
moved with animals, that sort of thing?---Earlier o n there 
was a lot more work in terms of the broader areas t hat were 
looked at, and I think over the years that sort of narrowed 
down a bit to, you know, to more immediate confines , 
logically, because, you know, the plants aren’t see ding and 
there was no movement at that stage.  But at the be ginning, 
of course, we weren’t sure of, you know, where this  had 
actually gone so - - -  
 
But that’s not an issue for the Tasmanian governmen t 
now?---No, no. 
 
So, really, the purpose of your evidence here in re lation 
to these audit reports and the trial sites is reall y about 
the trial sites themselves, what the volunteer popu lation 
is in the long term in a field where you actually g row 
canola – GM canola?---Yes.  I mean, the purpose the  of the 
activity and of the actual audits is to obviously d etermine 
what numbers are coming up, to take actions against  those 
that are, but the ultimate aim is clearance of thos e sites.   
 
Thank you.  I have nothing further, your Honour.   
 
KENNETH MARTIN J:   Thank you, Ms Cahill.  Any 
re-examination, Mr Niall?   
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NIALL, MR:   Yes.  Thank you, your Honour.  Just in 
relation to that last question, Mr Bishop, you refe rred to 
the ultimate objective being clearance of those sit es.  Has 
any criteria been developed to determine when a sit e can be 
identified as clear?---Yes.  The criteria that has been 
developed is, what, over a period of two years for a site 
to have been cultivated at least twice and for no G M canola 
to have emerged.   
 
KENNETH MARTIN J:   Cultivated with what?---Mechanically 
cultivated.   
 
So just ploughed?---Not ploughed, no.  Lightly till ed, 
basically.  Just to stir the soil and that sort of thing. 
 
But not sown with another crop?---No, no. 
 
Thank you?---And if there’s no emergence over that period, 
we would sign those off.  Now, I should also say wi thin the 
context there, that depends on, you know, ideal ger mination 
conditions.  So you wouldn’t be going out doing a c heck 
after a – you know, during a drought period and say ing, 
“It’s all clear.”  So in practice it may be more th an twice 
but certainly over that period and if there has bee n 
consecutive non-emergence, we would sign off those sites as 
we have done with four of the sites.   
 
NIALL, MR:   Would you sign off immediately on the second 
year or at what period of time?---We would sign off  after 
the next nearest audit, which hadn’t found any emer gence at 
that site.  Once the sign-off occurs, there’s no fo rmal 
checks so we would do random checks from time to ti me after 
that. 
 
So just going back a couple of steps, so you have t wo years 
of cultivation.  Is that right?---You have at least  two 
periods of cultivation across a two year period.   
 
All right, and just describe in a bit more detail w hat that 
cultivation would entail?---Okay.  So it might be s ort of 
lightly tilling the soil and it might be sort of do ing it, 
you know, at the appropriate time of year.  So autu mn, if 
there’s autumn rains there.  So you would be lightl y 
tilling the soil, encouraging the germination of wh atever 
plants are there and we would be looking for the em ergence 
of brassicas and then testing those for GM.   
 
And if within that two year period a GM volunteer i s 
observed, what happens then in relation to clearanc e of the 
site?---It doesn’t get cleared.  So if we were to s ee one 
plant or two plants of GM, it doesn’t get clearance .   
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Well, what happens after that?---Audits are maintai ned.  
When I say clearance, these sites are all – they’re  all 
under permit, basically, under the GMO Control Act because 
when the act came in we would have had all those fa rmers 
basically being in breach of the act, handling GM p roducts.  
So they were all given permits.  The condition of t he 
permit was a site management plan and we worked wit h them 
on it.  So the sign-off is to sign off from the per mit.  
They no longer need a permit.  They’re no longer ha ndling 
GMO plants.   
 
And you indicated that you would look for two perio ds of 
cultivation and you said in answer to that question  to 
his Honour that you might not look – you would look  in a 
period where it was suitable and you might not in a  drought 
period.  Why would you not look in a drought period , Mr 
Bishop?---Simply because we would be looking for co nditions 
which are ideal for germination.  So, you know, lac k of 
water, obviously, isn’t ideal.  We would also be lo oking, 
for instance, if there has been excessive rain and,  you 
know, there has been waterlogging in the site, we w ouldn’t 
be counting that.  So we’re looking for cultivation  under 
ideal conditions just to optimise the chance of eme rgence. 
 
And can you explain to his Honour why the period of  two 
years of cultivation was adopted?---I guess you cou ld say 
that there’s a bit of a drawing a line in the sand,  but 
that was sort of our best (indistinct) so that 
agronomically that we are likely to have cleared th ose 
sites.   
 
And of the number of sites in the trials, how many have you 
cleared to date?---Of the 57 original sites, we’ve cleared 
four. 
 
So does that mean the remaining ones have not met t he 
criteria for clearance?---That’s correct, yes. 
 
Now, you were asked a number of questions about a p olicy 
and you were taken to page 2900.  If you go to that ?---Yes.   
 
And you – it was put to you that you can’t have zer o 
tolerance of genetically modified crops in coexiste nce.  Do 
you remember being asked that question?---I do.   
 
What is your understanding about in that context, t he 
coexistence between genetically modified crops, on the one 
hand, and organic farming on the other?---Well, pri me - - -  
 
CAHILL, MS:   I object to that question. 
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KENNETH MARTIN J:   Just don’t answer for the moment, Mr 
Bishop. 
 
CAHILL, MS:   It doesn’t have any relevance arising from 
the cross-examination, that’s one thing.  But this witness 
is here, your Honour, in his capacity as a governme nt 
officer from Tasmania speaking about the moratorium  and 
audit trials – audit reports on GM canola trials th at were 
done in the late 90s, early 2000s.  That question, as it 
was posed, is not something that this witness has b een 
qualified by my learned friend to speak on. 
 
NIALL, MR:   Well, I’m not sure - - -  
 
KENNETH MARTIN J:   What do you say? 
 
NIALL, MR:   If the objection is that it doesn’t arise out 
of cross-examination, in my submission, it does.  T he 
witness was asked a series of questions about coexi stence, 
tolerance levels and the understanding and I’m aski ng this 
witness about his understanding of the relationship  between 
zero tolerance, GM and organic farming, 
 
KENNETH MARTIN J:   By reference to the policy. 
 
NIALL, MR:   By reference to the policy including paragraph 
6.16, which deals with monitoring arrangements for 
coexistence on the Australian mainland. 
 
KENNETH MARTIN J:   I think the question needs to be tied a 
little more tightly to the policy document about wh ich the 
cross-examination was asked, but subject to that 
refinement, I would allow it. 
 
NIALL, MR:   If your Honour pleases.  Perhaps if I could 
take you to 6.16 of the policy and the reference to  
coexistence.  And if you look – you refer – or the policy 
statements refers to monitoring arrangements for 
coexistence between GM and non-GM canola and other crops on 
the Australia mainland with particular regard to le vels of 
GMO contamination.  Now, do you have any – withdraw  that.  
In terms of the monitoring of arrangements and the 
examination of coexistence between GM, non-GM and o ther 
crops, do you have any knowledge about the coexiste nce 
between GM crops and organic farming on the Austral ian 
mainland?---I guess I – I would answer that, that w e were 
obviously aware that there are significant issues t here.  
Certainly in terms of our policy and the market bas is.  You 
know, organic production within Tasmania is a key c omponent 
of our farming systems there.  So it would be the s ame 
concern, I think, you know, in terms of movement an d 
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material from GM to the non-GM area.  Whether that cropping 
system is an organic productions system or a conven tional 
system. 
 
And what are those concerns?---It’s basically leaka ge, 
because coexistent systems can be set up.  You coul d have 
distances, you can have buffers and that type of th ing, but 
in terms of leakage of, for instance, of pollen and  that 
sort of thing, which is all quite low, very low lev els of 
events, those are the sort of things you can’t stop  and 
within the policy where we have the nil tolerance, those 
are the things that we can’t stop.  So I guess in t hat 
context, it would be much the same for an organic 
production system. 
 
And why do you draw the comparison with the organic  
production system?---Well, I mean, I guess, basical ly, it’s 
a similar one where there’s nil tolerance for the o rganic 
production system.  You know, it’s much the same th ing.  I 
mean, if we are to detect, as I said before – if we  are to 
detect one plant that’s shown to be GM canola, that ’s a 
concern to us.  You know, in a conventional system,  it 
probably wouldn’t be an issue.  You would be managi ng – you 
know, you would be managing your crops.  The same c oncern 
applies to an organic production system, although y ou would 
have to obviously manage that in a different way.  There 
obviously are certification issues too. 
 
And what’s your understanding of those certificatio n 
issues?---Well, my understanding is that the standa rds 
wouldn’t allow for the presence of any GM plant.  S o a 
detection in that situation would be as concern in 
maintaining the certification of that site. 
 
And in terms of – you were asked a number of questi ons 
about this concept of GMO contamination.  Could you  tell 
his Honour what might be the modes by which GMO 
contamination might occur?---Well, I guess, if we a re 
talking, sort of, crop to crop. 
 
KENNETH MARTIN J:   Crop to crop, yes?---I mean, there 
would be a whole range.  I mean, mechanical issues could be 
a problem, you know, in terms of seed being moved a round or 
planting material moved around in to the non-GM are as. 
 
So machinery movements and that sort of thing?---Ma chinery 
movement, yes. 
 
Human movement?---Human movement.  It adds to those  
mechanical sort of ways.  Certainly wind movement i s also 
possible over distances with canola.  Probably our biggest 
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concern would be the movement of pollen, you know, through 
bees or any insect vectors or any organisms to, you  know, 
carry the – carry the GM pollen.  Things like the 
mechanical type ones, that you can put in mechanism s to 
manage that.  As I say, buffers even can reduce the  risk in 
terms of wind movement but, with some of these othe r ones, 
lower risk, obviously, with the movement of pollen and that 
sort of thing, it’s quite difficult.  Other potenti al is 
movement within water as well, depending on the dis tance 
between the GM canola paddock and non-GM canola pad dock. 
 
NIALL, MR:   Now, you have referred to GMO contamination of 
crop to crop there, is there any other form of GMO 
contamination that might occur?---If you are talkin g in 
terms of seed or grain, certainly just – it’s certa inly, 
you know, a possibility in terms of who that’s hand led and 
managed, so there could be contamination in the see d 
cleaning area and that sort of thing.  I mean, apar t from 
if you have dedicated facilities for both, which I guess is 
a potential way of managing that, you are reliant o n 
hygiene and clean-down procedures and that sort of thing.  
So you always run the risk of some contamination of  
whatever level. 
 
And what do you mean by contamination in that conte xt?---In 
that context it would be basically the GM seed bein g, you 
know – maybe residue of the GM seed getting mixed u p with 
the non-GM seed being, you know – maybe the residue  of GMC 
seed getting mixed up with the non-GM seed.  
 
KENNETH MARTIN J:   That’s canola to canola?---Canola to 
canola.  Not particularly an issue within grain.  I  mean, 
if the grain is going to be processed, less of an i ssue but 
certainly with seed it’s a significant issue hence our 
testing requirements for the state for canola seed.  
 
NIALL, MR:   And what about land itself, is that capable of 
being contaminated by GMO?---It’s the same thing, 
certainly.  I mean, the trial sites that we have go t, you 
know, someone looking in could say that that land h as been 
contaminated with GM canola.  I guess the fact that  we are 
trying to clear it of that and remove – you know re move the 
presence of those seeds, you could regard that as a  
contaminant. 
 
They’re the only questions I have, your Honour. 
 
KENNETH MARTIN J:   Thank you, Mr Niall.  That completes 
your evidence, Mr Bishop.  Thanks for coming and as sisting 
the court.  You are excused. 
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(THE WITNESS WITHDREW) 
 
NIALL, MR:   If your Honour pleases, the next witness is 
Mr McInerney.  Before I get him to come to the witn ess box 
or some into court, can I just identify and resolve , your 
Honour, the documents. 
 
KENNETH MARTIN J:   Yes. 
 
NIALL, MR:   There’s some objections which I – I definitely 
- - -  
 
KENNETH MARTIN J:   Just give me a moment to find in the 
court - - -  
 
NIALL, MR:   Yes.  The first report is dated 22 Aug ust 
2013.  The second report is dated December 2013, it ’s 
identified Supplemental 1. 
 
KENNETH MARTIN J:   Yes. 
 
NIALL, MR:   And the third report is dated January 2014 and 
dated Supplemental 2. 
 
KENNETH MARTIN J:   Yes. 
 
NIALL, MR:   And, in addition, a document headed Worked 
Example Of Seed Bank Rundown By Oats Lupins, Oats I n 
Sequence which is a spreadsheet.  Does your Honour have 
that? 
 
KENNETH MARTIN J:   I’m not sure I have the spreadsheet.  
In fact, I am sure I don’t. 
 
CAHILL, MS:   It just came in - - -  
 
KENNETH MARTIN J:   You do, Ms Cahill? 
 
CAHILL, MS:   We only got it yesterday so your Honour may 
only have recently received it. 
 
KENNETH MARTIN J:   All right. 
 
NIALL, MR:   I will just explain it, your Honour, to your 
Honour.  
 
KENNETH MARTIN J:   Thank you. 
 
NIALL, MR:   Objection was taken to a paragraph in the 
Supplemental 1 page 8.  Does your Honour have that?  
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KENNETH MARTIN J:   I do now. 
 
NIALL, MR:   Objection was taken to – to parts of that page 
8.  Last paragraph: 
 

…two options which would achieve – 
 

Sorry, your Honour, just lost my place –  
 

…two options would achieve – 
 

Do you see that paragraph, your Honour? 
 
KENNETH MARTIN J:   I do. 
 
NIALL, MR:   Yes.  Objection was taken to that on the basis 
of opinion without qualification or foundation, and , in 
light of that objection, we asked the witness to pr ovide 
some explanation. 
 
KENNETH MARTIN J:   So what’s the general topic we’re 
talking about here?  Rye grass reduction strategies  through 
GM canola being tolerant to Roundup. 
 
NIALL, MR:   Yes.  So the evidence of the agronomist – from 
Mr Baxter, was Mr Robinson, and his witness stateme nt says 
words to the effect that, “Mr Baxter has been able to 
reduce rye grass population by 80 to 90 per cent, a nd this 
could not have been done without growing RR canola. ”  So 
that was the proposition from Mr Robinson.  “This i s my 
observation as to how it achieved reduction of rye grass;  
couldn’t have done it without Roundup-Ready canola. ”  And 
Mr Baxter says there that it is possible to reduce it and 
provide – Mr McInerney, I beg your pardon, provides  –and 
provides two options to achieve the same level of r ye grass 
without planting Roundup-Ready canola. 
 
 So it’s entirely responsive to something Mr Robins on 
said, and identifies an alternative to planting rye  grass – 
planting Roundup-Ready canola.  So Mr McInerney ide ntified 
a hay crop in 2010 and a hay crop in two thousand –  lupin 
in 2011 and hay in 2012.  The basis for the it – th e 
qualification was asked for, and some calculations were 
given in this document, and the sources were identi fied. 
 
KENNETH MARTIN J:   So if Mr Robinson, advising Mr Baxter, 
had said, as a matter of historic fact, the applica tion of 
Roundup-Ready canola has had x-percent success in t erms of 
eliminating my rye grass problem, or Mr Baxter’s ry e grass 
problem, this wouldn’t arise.  It’s only because he  said, 
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“And that’s the only way that was achievable,” to w hich you 
joined issue and say, through Mr McInerney, or woul d like 
to say, “Well, there’s other ways you could have ac hieved 
that outcome.”  
 
NIALL, MR:   We put – we - - -  
 
KENNETH MARTIN J:   Just wondering why that’s relevant. 
 
NIALL, MR:   We put it this way, your Honour.  Because part 
of our case is the reasonableness of the decision t o plan 
Roundup-Ready canola in the two paddocks in 2010 an d the 
decision to swath those two paddocks.  The defendan t pleads 
– sorry, before I get to the defendant.  Part of ou r case 
is that in looking at that decision, as I opened to  your 
Honour, your Honour ought look at the context in wh ich 
Roundup-Ready was released and the conditions on th e use of 
Roundup-Ready.  And two of those conditions, that i s, 
imposed by Monsanto, one of them related to the pot ential 
risk of glyphosate resistance.  And indeed, there’s  very 
considerable caution expressed - - -  
 
KENNETH MARTIN J:   This is the antibiotic analogy. 
 
NIALL, MR:   It us. 
 
KENNETH MARTIN J:   If you use too much of it, the benefit 
that you get from it, knocking out rye grass, will,  over 
time, be lost and will become ineffective. 
 
NIALL, MR:   And – that’s so.  And we’re met – so, we will 
be inviting the court to take that into account as one of 
the restrictions that was operating in – on Seven O aks – 
that constraint.  But then, importantly, the defend ant 
positively asserts – positively asserts that the 
defendant’s decision to plant and harvest was in ac cordance 
with accepted farming practice.   
 
 Now – and they rely on Mr Robinson to that effect.   
Now, we will be submitting to your Honour that ther e were 
very, very significant risks and disadvantages in t he use 
of Roundup-Ready canola, including the likely, prob able 
development of rye grass – glyphosate resistant rye  grass, 
such that we put – we seek to challenge and test th e 
proposition that in 2010 it was in accordance with good 
farming practice and that there were other non-herb icidal 
means by which Baxter could have achieved the same outcome 
without any risk to our client. 
 
 Now, if your Honour goes – perhaps (indistinct) yo ur 
Honour doesn’t need to go to it, but questions that  were 
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asked of Mr Powles – Professor Powles and Mr McIner ney, and 
Mr McInerney and Dr Rudelsheim, and Mr McInerney an d Dr 
Preston, related in large part of the development o f rye 
grass resistance in the Kojonup area.  So they were  asked 
because it’s relevant.  Your Honour ordered, for ex ample, 
the meeting of witness conferrals, and one of the q uestions 
asked, for example, of Powles and McInerney was the  
development and identification of herbicide resista nce in 
Wimmera rye grass by farmers in the Kojonup area, i ncluding 
the herbicides in the dazolin, triazine and glyphos ate. 
 
 And the next question was, the means by which farm ers 
in the Kojonup region may attempt to control herbic ide 
resistant Wimmera rye grass.  So the experts have c onferred 
on this question, including Mr McInerney, because i t’s 
directly relevant, and understood to be directly re levant, 
to issues in the proceedings.  And this evidence – this 
additional document and that paragraph simply seeks  to 
provide the basis by which Mr McInerney identifies an 
alternative.  Now - - -  
 
KENNETH MARTIN J:   Does this go to negligence? 
 
NIALL, MR:   It goes to the – both causes of action.  It 
goes to the negligence in the sense that there was a lack 
of reasonable care in planting. 
 
KENNETH MARTIN J:   How can that be, if Mr Baxter acts on 
the advice of Mr Robinson, as an independent agrono mist?  I 
mean, is it open to you to second guess Mr Robinson  in 
terms of his advice? 
 
NIALL, MR:   Yes, your Honour.  He can’t get out of – if 
his advice was in fact not soundly based, then that ’s a 
consequence that Mr Baxter might be fixed with.  No w, he 
- - -  
 
KENNETH MARTIN J:   One of them is an expert and one of 
them isn’t, and you pay an expert to give you advic e about 
how to crop;  you get the advice, and you act on it .  
 
NIALL, MR:   That may be - - -  
 
KENNETH MARTIN J:   Bit hard, unless the advice is 
absolutely flagrantly unreasonable or crazy, to att ribute 
responsibility from a – that’s why I’m focusing on 
negligence. 
 
NIALL, MR:   Well, in our submission, the advice that he 
got – and we will explore this with Mr – both Mr Ba xter and 
Mr Robinson in terms of the circumstances and what Mr 
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Robinson was told, and a variety of things and the 
information on which he proceeded.  Now, it’s the d efendant 
who has put it part of his positive case that what he has 
done is in accordance with good farming practice, a nd we 
seek, simply, at this point, seeking to adduce evid ence. 
 
KENNETH MARTIN J:   Well, from the nuisance – if we move to 
nuisance in terms of an unreasonable use of land, w hich is 
the heart of that course of action - - -  
 
NIALL, MR:   Yes, your Honour.   
 
KENNETH MARTIN J:   - - - irrespective of negligence.  I 
mean, plainly one of the factors to be evaluated in  the 
reasonableness of what’s done is dealing with a rye  grass 
problem if there is one and how you deal with it.  Now, the 
question though is whether – in terms of evaluating  how you 
deal with it, whether we open up for dialogue and d ebate 
the merits of independent advice paid for by an agr onomist.   
 
NIALL, MR:   Well, certainly, your Honour - - -  
 
KENNETH MARTIN J:   By reference to experts around the 
world who might want to second guess him.   
 
NIALL, MR:   Well, your Honour, we will seek to test what 
Mr Robinson knew and what he in fact advised but I didn’t 
mean to – there was an objection to paragraph 8, wh ich we 
sought to develop.  That objection has been withdra wn but – 
this morning, immediately before we – but – so I’ve  
probably misled your Honour.  The reason why I was going to 
it not – was to defend its relevance but to explain  its 
provenance - - -  
 
KENNETH MARTIN J:   I see.   
 
NIALL, MR:   - - - which was to answer an allegation or a 
submission that it wasn’t – there was no – the basi s for 
the opinion wasn’t established and all we sought to  do was 
to ask Mr McInerney to provide some workings out th at 
explains it.   
 
KENNETH MARTIN J:   All right.   
 
NIALL, MR:   That’s the only basis.  
 
KENNETH MARTIN J:   Okay.   
 
NIALL, MR:   So that just explains why your Honour has it 
or why we have given it to your Honour.   
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KENNETH MARTIN J:   The spreadsheet that you’ve - - -  
 
NIALL, MR:   Yes, your Honour.   
 
KENNETH MARTIN J:   I’m just going to have a look at that.   
 
NIALL, MR:   And it’s an assumption – it identifies some 
assumptions based on an initial seed bank and works  through 
some alternatives as to how over year 3 you could r educe 
the seed bank of Wimmera resistant rye grass over t hat 
three year period.  We just simply seek to explain it.  
Now, I should also tell your Honour on the first pa ge down 
the bottom it says: 
 

It is based on research by Dr Bill Roy of Agricultu ral 
Consulting and the efficacy of weed control practic es 
for resistant management compiled by Alister Draper .  
 
That document, the Draper document, is attached to a 

memorandum of conferral between Professor Powles an d Mr 
McInerney, and it’s almost a very similar – so I’m not sure 
whether a basis – well, if there’s no basis objecti on, 
your Honour, that that explains its document.   

 
KENNETH MARTIN J:   All right.   

 
NIALL, MR:   Now, that long way around, your Honour, can I 
identify the objections that remain in issue.   
 
KENNETH MARTIN J:   Certainly. 
 
NIALL, MR:   Starting - - -  
 
CAHILL, MS:   There’s only one objection in issue, 
your Honour.   
 
NIALL, MR:   Which does – your Honour, we were, up until 
about 9.30 this morning, responding to 42 paragraph s of 
objection and we have spent a very large amount of time on 
responding and considering our response.  We made 
concessions, your Honour, and the defendant says, “ Well, we 
don’t make the objection any more.”  So we have was ted a 
lot of time and, in our submission, inappropriately , where 
only four paragraphs are now addressed.  Now, I wil l 
identify what that one is, your Honour.   
 
KENNETH MARTIN J:   So we’re only concerned with the third 
of Mr McInerney’s - - -  
 
NIALL, MR:   That’s so, your Honour.  
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KENNETH MARTIN J:   - - - substantive reports.   
 
NIALL, MR:   As of 9.30 this morning, that’s right.   
 
KENNETH MARTIN J:   All right.   
 
NIALL, MR:   If your Honour goes to page 6.  Unfortunately, 
your Honour, the paragraph numbers are not numbered  but the 
paragraph beginning “The first paragraph shows,” un der the 
bold - - -  
 
KENNETH MARTIN J:   Under PR page 9.4. 
 
NIALL, MR:   Yes.   
 
KENNETH MARTIN J:   Development of resistant weeds.   
 
NIALL, MR:   The paragraph under that is deleted, 
your Honour.   
 
KENNETH MARTIN J:   Yes.   
 
NIALL, MR:   I will go through the fixed ones first, 
your Honour – the agreed ones.  Page 7, point 3 beg inning 
with the words “My experience” goes out. 
 
KENNETH MARTIN J:   Sorry, page 7 and it’s which – page 7, 
heading PR page 10.1, okay.   
 
NIALL, MR:   I’m down to the third one, your Honour.  I 
have done page 6.   
 
KENNETH MARTIN J:   Yes. 
 
NIALL, MR:   I’m onto the – I’m passing over the - - -  
 
KENNETH MARTIN J:   Yes.  First paragraph, second sentence.   
 
NIALL, MR:   I beg your Honour’s pardon.   
 
KENNETH MARTIN J:   Continuing: 
 

Additionally in Australia all states maintain a 
segregated delivery system to protect the larger 
majority of canola growers who do not presently gro w RR 
canola.   

 
NIALL, MR:   That’s the only contest, your Honour.  Can I 
just identify and delete the two other agreed parag raphs 
and come back to that. 
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KENNETH MARTIN J:   Yes, by all means.   
 
NIALL, MR:   So if you drop down two paragraphs, beginning 
with the words “My experience of farmer decision ma king.” 
 
KENNETH MARTIN J:   Yes.   
 
NIALL, MR:   We don’t read that paragraph, your Honour.  
Page 11 - - -  
 
KENNETH MARTIN J:   So that whole paragraph is out.   
 
NIALL, MR:   Page 11.   
 
KENNETH MARTIN J:   Page 11, yes.   
 
NIALL, MR:   Three paragraph down, “Of note during this 
time.” 
 
KENNETH MARTIN J:   Yes.   
 
NIALL, MR:   Delete that paragraph, your Honour.  
 
KENNETH MARTIN J:   Very good.   
 
NIALL, MR:   And page 12 
 
KENNETH MARTIN J:   Yes. 
 
NIALL, MR:   The first paragraph we don’t read.  So that 
leaves the contest over page 7, first paragraph.  
 
KENNETH MARTIN J:   Yes.   
 
CAHILL, MS:   Your Honour, before I begin, I know you’re 
not terribly interested in these things but in orde r that I 
can address the insinuation of my friend, the direc tions 
- - -  
 
KENNETH MARTIN J:   You don’t need to.   
 
CAHILL, MS:   Well, may I just say out of deference to 
Ms Vernon that the objections were sent on 20 Janua ry.  We 
didn’t receive any response with concessions, as th e 
plaintiffs were directed to do, until 6.49 pm on th e night 
before the trial.   
 
KENNETH MARTIN J:   All right.  Well - - -  
 
CAHILL, MS:   So the fact that we have not had the - - -  
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KENNETH MARTIN J:   I’m not inferring any pejorative 
connotations against anyone.  I know how these thin gs go.   
 
CAHILL, MS:   It’s just that it was reiterated and it - - -  
 
KENNETH MARTIN J:   That’s all right.   
 
CAHILL, MS:   - - - was, with respect, unnecessary.   
 
KENNETH MARTIN J:   It’s of no magnitude upon me, Ms 
Cahill, as you would know.   
 
CAHILL, MS:   I do know, your Honour.  I do.  Now, the 
short point in relation to this second sentence on page 7 
revolves around the words: 
 

To protect the large majority of canola growers who  do 
not presently grow RR canola. 

 
This witness may say that Australia maintains a 

segregated delivery system.  The purpose of that sy stem, in 
particular, that it’s to protect one industry rathe r than 
the other is not only outside this person’s qualifi cations 
to opine upon but it is also not substantiated in a ny way.   
 
KENNETH MARTIN J:   What do you say about that, Mr Niall?   
 
NIALL, MR:   Well, if your Honour puts a full stop after 
the word “system” - - -  
 
KENNETH MARTIN J:   “Delivery system” full stop, that would 
seem to resolve it.   
 
NIALL, MR:   It would, your Honour.   
 
KENNETH MARTIN J:   All right.  So that’s how we will 
proceed.  Just for the transcript, on page 7 of the  
proposed third report of Mr McInerney in the second  
sentence, that paragraph will now read in its secon d 
sentence: 

 
Additionally in Australia all states maintain the 
segregated delivery system.  

 
NIALL, MR:   Would your Honour just give us five minutes to 
make sure that the reports catch up with those ruli ngs?   
 
KENNETH MARTIN J:   By all means.  Would you like me to 
break for five minutes so that can be done.   
 
NIALL, MR:   If your Honour pleases.   
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KENNETH MARTIN J:   Yes, all right.  We will have a short 
break of five minutes duration.  Let me know when y ou’re 
ready.   
 
NIALL, MR:   Thank you, your Honour.   
 

(Short adjournment) 
 
KENNETH MARTIN J:   Mr Niall. 
 
NIALL, MR:   Thank you for the time, your Honour;  I’m 
indebted.  Can I call Peter McInerney, please. 
 
KENNETH MARTIN J:   Yes, indeed.  We will have Mr 
McInerney.  He might be out court, which case he wi ll need 
to be summoned. 
 
NIALL, MR:   Have him arranged.  Sorry, your Honour.  I 
thought he was in or ready to go. 
 
KENNETH MARTIN J:   Yes.  Mr McInerney, please come forward 
to the witness box and we will have you sworn or af firmed. 
 
McINERNEY, PETER GEORGE sworn: 
 
KENNETH MARTIN J:   Thank you. 
 
NIALL, MR:   Just hand Mr McInerney a bundle of his 
documents, which I will get him to identify.  They reflect 
your Honour’s ruling and the position in relation t o the 
evidence.  Mr McInerney, can you tell the court you r full 
name, please?---Peter George McInerney. 
 
And your address?---Residential or business? 
 
Residential?---150 Dukes Road, Wagga Wagga.  
 
And your occupation?---Agribusiness consultant or w holefarm 
management consultant. 
 
Thank you.  Now, you have a bundle of documents in front of 
you, and I just want to get you to identify them on e by 
one.  Firstly, do you have a document headed Indepe ndent 
Expert Witness Report, dated August 2013?---Yes. 
 
And if you go through to page 18.  Is that your 
signature?---It is. 
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And is that a report prepared by you for the purpos es of 
the proceeding?---Yes. 
 
And are the contents of it true and correct?---Yes.  
 
And, to the extent that it contains opinions, are t hey your 
opinions?---Yes. 
 
And do you honestly hold those opinions?---Yes. 
 
I tender that, if your Honour pleases. 
 
KENNETH MARTIN J:   Yes.  Very well.  The independent 
expert witness report of Mr McInerney of August 201 3 will 
be exhibit 13A. 
 
EXHIBIT  13A Plaintiffs 

Independent expert witness report of Mr 
McInerney, dated August 2013 

 
NIALL, MR:   The next document in my bundle, and should be 
in yours, is a document titled Supplemental One.  D o you 
have that, Mr McInerney?---Yes. 
 
And is that – if you go to page 14, is that your 
signature?---Yes. 
 
Are the contents of that report true and correct?-- -Yes. 
 
And, to the extent that it has matters of opinion, they’re 
opinions;  you honestly hold them?---Yes. 
 
I tender that, if your Honour pleases. 
 
KENNETH MARTIN J:   Yes.  Very well.  The supplemental 
report of December 2013 of Mr McInerney will be exh ibit 
13B. 
 
EXHIBIT  13B Plaintiffs 

Supplemental report of Mr McInerney, 
dated December 2013 

 
NIALL, MR:   The next document in your bundle should be a 
document headed Supplemental Two, is that correct?- --Yes. 
 
And you will just see, if you move through it, firs tly to 
page 6, I think, some paragraphs have been removed – words 
have been removed?---Yes. 
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And also on paragraph 7 and 11 – 12, I’m sorry.  11  and 12.  
Yes.  And are the contents of that report true and 
correct?---Yes. 
 
And do they – does it accurately record your 
opinion?---Yes. 
 
I tender that, if your Honour pleases. 
 
KENNETH MARTIN J:   Very well.  The second – Supplemental 
Two independent expert report of Mr McInerney of Ja nuary 
2014, with the excisions noted on the transcript, w ill be 
exhibit 13C. 
 
EXHIBIT  13C Plaintiffs 

Second supplementary independent expert 
report of Mr McInerney, dated January 
2014. 

 
NIALL, MR:   The next document in your bundle is – might be 
slightly out of sequence to mine.  If you just iden tify it, 
Mr McInerney?---In the appendices there’s some copi es of 
some trial results.  Are you referring to the sprea dsheet 
that I prepared, or - - -  
 
No.  What’s the – is there some trial results?---Ye s. 
 
Perhaps identify those?---They’re national variety trial 
results, conducted on behalf of the Grains Research  and 
Development Corporation, and they’re mid-season tri azine 
tolerant and Roundup-Ready trial results from the K ojonup 
area. 
 
And are they the national variety trial reports you  
referred to in references 4 to your supplemental 2? ---They 
are. 
 
Does your Honour have those? 
 
KENNETH MARTIN J:   No, I don’t. 
 
NIALL, MR:   We will endeavour to get - - -  
 
KENNETH MARTIN J:   It’s not on the copy I received.  I’m 
not sure if it was on the original.  No.  It’s not.  
 
NIALL, MR:   It may not be, your Honour.  I will endeavour 
to provide those to your Honour over the luncheon 
adjournment. 
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KENNETH MARTIN J:   All right.  Well, they can augment 
exhibit 13C in due course. 
 
NIALL, MR:   Yes.  Thank you, your Honour.  The next 
document, Mr McInerney, is that a spreadsheet?---Ye s. 
 
And is that - - -?---Yes.  Sorry. 
 
- - - headed Worked Example of WAG Seed Bank 
Rundown?---Yes. 
 
Could you identify that document, please?---It was prepared 
in my office on Monday. 
 
And what does it show?---It shows a sequence of oat s – 
lupins and oats where the oats are cut for hay, and  various 
integrated weed management tactics are used to ensu re the 
rundown of herbicide resistant - - -  
 
I tender that, if your Honour - - -?--- - - - rye g rass 
seeds. 
 
I tender that, if your Honour pleases. 
 
KENNETH MARTIN J:   Very well.  The document entitled 
Worked Example of WAG Seed Bank Rundown via 
Oats/Lupins/Oats, Sequence Over Three Years, prepar ed by Mr 
McInerney, will be exhibit 13D. 
 
EXHIBIT  13D Plaintiffs 

document entitled Worked Example of WAG 
Seed Bank Rundown via Oats/Lupins/Oats, 
Sequence Over Three Years, prepared by 
Mr McInerney. 

 
NIALL, MR:   Now, next you should have some reports of 
conferrals that you had with other experts to be ca lled.  
Do you have that, Mr McInerney?---Yes.  The - - -  
 
What’s the first one you have?---The first one is w ith Dr 
Patrick Rudelsheim. 
 
Does your Honour have these? 
 
KENNETH MARTIN J:   Just give me a moment. 
 
NIALL, MR:   I beg your Honour’s pardon. 
 
KENNETH MARTIN J:   I think I do.  Yes.  29 January 2014? 
 
NIALL, MR:   Which one did your Honour have? 
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KENNETH MARTIN J:   Joint Memorandum of Dr Patrick 
Rudelsheim and Mr Peter McInerney, 29 January 2014.   That’s 
the first one.  Yes.  And I have Joint Memorandum o f Mr 
McInerney and Dr Preston of 30 January 2014. 
 
NIALL, MR:   And also one of Mr McInerney and Professor 
Powles. 
 
KENNETH MARTIN J:   I do, of 10 February 2014. 
 
NIALL, MR:   The dates might be – does your Honour have a 
filing date? 
 
KENNETH MARTIN J:   Yes.  Beg your pardon.  I’ve actually – 
yes – that’s what I was referring to. 
 
NIALL, MR:   I beg your Honour’s pardon.  So - - -  
 
KENNETH MARTIN J:   More correctly, the McInerney/Powles 
conferral memorandum given to me looks to be signed  by Mr 
McInerney under the date 27 January 2014.  It has g ot an 
attachment entitled Efficacy of Weed Control Practi ces for 
Resistance Management In a Nutshell. 
 
NIALL, MR:   Yes.  And then the experts conferral of 
McInerney and Rudelsheim would be January 28. 
 
KENNETH MARTIN J:   Just check that.  That’s right. 
 
NIALL, MR:   And the Preston/McInerney is undated, I think, 
your Honour, but signed by both witnesses. 
 
KENNETH MARTIN J:   Yes. 
 
NIALL, MR:   Now, do you have copies of those three 
documents, that is, the - - -?---Yes, I do. 
 
- - - reports, respectively, of Professor Powles, P rofessor 
Rudelsheim and Professor McInerney, and your confer ence 
with those gentlemen?---Sorry.  You just referred t o 
everybody as Professor, but only – only Stephen Pow les is a 
professor. 
 
All right.  But you have conferral statement in rel ation to 
- - -?---I have copies.  Yes. 
 
I tender those, if your Honour pleases. 
 
KENNETH MARTIN J:   No objection, Ms Cahill? 
 
CAHILL, MS:   No, your Honour. 
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KENNETH MARTIN J:   All right.  The expert joint memorandum 
of conferral, involving, in each instance, Mr McIne rney, 
will be, respectively, exhibits 14A as regards Dr P atrick 
Rudelsheim and the conferral between those experts of 28 
January;  exhibit 14B in respect of the conferral b etween 
Mr McInerney and Dr Preston, undated, but with a co vering 
page, 30 January 2014;  and exhibit 14C in respect of the 
joint memoranda of the conferral between Mr McInern ey and 
Professor Powles of 27 January 2014, with the two 
attachments to that document. 
 
EXHIBIT  14A Plaintiffs DATE  28/01/2014 

Joint memorandum of conferral between 
Dr Patrick Rudelsheim and Mr McInerney. 

 
EXHIBIT  14B Plaintiffs DATE  30/01/2014 

Joint memorandum of conferral between 
Dr Preston and Mr McInerney. 

 
EXHIBIT  14C Plaintiffs DATE  27/01/2014 

Joint memorandum of conferral between 
Professor Powles and Mr McInerney, with 
two attachments. 

 
NIALL, MR:   If your Honour pleases, that’s the evidence-
in-chief.  If you just wait there, Mr McInerney. 
 
KENNETH MARTIN J:   Yes.  Thank you.  Cross-examination. 
 
CAHILL, MS:   If it please, your Honour.  Mr McInerney, you 
have a Bachelor degree in Applied Science with a ma jor in 
Agriculture, do you?---Yes. 
 
And you obtained that from Charles Sturt University  in 
Wagga Wagga?---Yes. 
 
Do you have any post graduate qualifications?---No master 
or PhD, no. 
 
And have you worked mainly as an agronomist in your  
career?---It’s probably better to describe as a who le farm 
management consultant where we take a holistic view  of the 
farm business and assist the client to get where th ey have 
got to go. 
 
How does that differ from the work of an agronomist ?---An 
agronomist generally only looks at crops and pastur es and 
has no other input into the business. 
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So what are the additional aspects of the business that you 
look at?---Soil management – or, sorry, soil agrono my, 
financial assistance, succession planning, business  
planning, goal setting, performance analysis, both physical 
and financial. 
 
Thank you.  And do you have a particular interest o r 
experience in weed management and the topic of herb icide 
resistance in weeds?---Yes.  I think you could say that. 
 
KENNETH MARTIN J:   Sorry, that was weed management. 
 
CAHILL, MS:   Yes.  The consultancy that you now operate, 
that’s part of this – that’s essentially providing this 
holistic service that you have just described?---Ye s.  
Integrated weed management is obviously part of tha t, yes. 
 
I understand.  And you provide your consultancy ser vice in 
the Wagga Wagga area, do you?---Mostly.  We have do ne work 
in Victoria, South Australia and Western Australia as well. 
 
But it’s mainly in Wagga Wagga?---Yes, mostly. 
 
The Wagga Wagga environs and that’s where you grew up, 
isn’t it?---No, it’s not.  No, I grew up further no rth in 
central New South Wales at a place called Forbes, w hich is 
about 200 and something kilometres away, 250 ks. 
 
Now, you mentioned you have done work elsewhere in 
Australia.  Have you done work in the Great Souther n?---I 
would have said so, yes. 
 
And whereabouts?---I have been on farms in Katannin g and 
then I have also been down through the Esperance re gion as 
well. 
 
They wheat farms, were they?---They were mixed farm s, yes, 
and wheat was grown on them. 
 
Wheat and sheep?---Yes, and canola. 
 
Right?---And pastures, and barley and lupin. 
 
And have you ever been to Kojonup?---I have been th rough 
Kojonup. 
 
You haven’t stopped there though?---No, sorry, yes.   I have 
– I have been to Kojonup. 
 
For work?---No. 
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And you haven’t inspected either Mr Marsh or Mr Bax ter’s 
farm, have you?---No.  I stated that in my report. 
 
Now, Wagga Wagga is in the Riverina agricultural re gion, is 
it?---Yes.  The eastern Riverina, I guess. 
 
Is that quite a diverse area agriculturally?---Yes.  
 
There’s some canola grown there, isn’t there?---Yes . 
 
Just a little though, relative to other agricultura l 
products?  A lot?---Quite a bit. 
 
Not as much as Western Australia though, I don’t th ink, is 
that right?---In terms of total acreage, no. 
 
Right.  It’s wine district as well, is it?  It grow s 
grapes?---Yes, there are a number of wineries now, both 
east and west of Wagga. 
 
Fruit?---Most of the fruit is west of Wagga in the Griffith 
area. 
 
Sheep?---Sheep, yes. 
 
Rice?---West of Wagga, in the Murrumbidgee and Cole ambally 
and Murray Irrigation Areas. 
 
And so do you consult only – sorry, I have put that  badly.  
Is most of your consulting work in the area of cano la 
production or is it more diverse than that?---It’s more 
diverse than that.  Canola is only a single crop in  most of 
the enterprises we work with. 
 
All right.  Thank you.  Now, do you have your first  report 
there?  That’s the one – you probably don’t have ex hibit 
numbers on the top of yours yet, the one of August 2013.  
And if you could go to page 11 please.  Now, this i s the 
point, Mr McInerney, isn’t it, where you start disc ussing 
glyphosate, really, Roundup Ready glyphosate – it’s  a 
herbicide – and you make the point, don’t you, that  it is a 
very important herbicide that people in the agricul tural 
sector have.  You would agree with that?---Yes. 
 
And your point is it’s so important that we shouldn ’t abuse 
it – that’s your essential point, isn’t it?---I don ’t think 
we should abuse any herbicide. 
 
This one in particular because it is so special, is n’t that 
right?---It is, yes. 
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You would agree with what I just put to you?---Yes.  
 
And when I say abuse I mean you understand me to me an to 
use it exclusively or overuse it in a way that migh t 
accelerate the development of resistance to gylphos ate in 
the weeds that it’s being used to control?---In add ition to 
that I would say to comply with the label requireme nts. 
 
I beg your pardon?---To be used in compliance with the 
label requirements. 
 
Yes, thank you?---For herbicide. 
 
The resistance point, though, is a key one, isn’t 
it?---Yes. 
 
If not the key issue?---Sorry? 
 
The most important concern the agricultural sector has 
about glyphosate is that weeds will become resistan t to it 
more quickly than desired?---I’m struggling with th e use of 
the word, the most important issue.  But, anyway, l ook, 
it’s critical issue.  There you are. 
 
Thank you.  Resistance to glyphosate is happening 
already?---Yes, it is. 
 
In agriculture, isn’t it?---Yes. 
 
And it will continue to happen, won’t it?---If we a dopt the 
right kind of integrated weed management packages, it 
doesn’t need to get any worse than it already is. 
 
Isn’t it the case that essentially, whatever method  of weed 
management one uses, even a non-herbicidal methods,  
mechanical methods and the like, the evolution of p lants is 
such that they will adapt to become resistant to an y method 
that is dominant over a particular period of time?- --If 
there’s not enough variety in the kinds of selectio n 
pressure we apply to the weeds, you might be right,  however 
there are clear situations where we don’t have resi stance 
developing to glyphosate. 
 
So your position is that you certainly think it’s p ossible 
to stop completely the development of resistance to  
glyphosate, is that right?---Yes. 
 
And even – can I put this to you, and even if we we ren’t 
successful in achieving that, by the use of a more diverse 
approach to weed management, we can, at the very le ast, 
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slow down significantly the rate at which glyphosat e – 
weeds become resistant to - - -?---Yes, I would - -  -  
 
- - - glyphosate?--- - - - say there’s absolutely n o 
question about that.  
 
And that’s of benefit, of course, isn’t it, to the 
agricultural sector because the slower the resistan ce 
develops, the longer everybody has to use this as o ne of 
the means of weed management?---Yes.  
 
Thank you.  We have some inbuilt help in that objec tive, 
don’t we, because glyphosate belongs to group M – t he group 
M of herbicides, which has the lowest risk of devel oping 
resistance?  Would you agree with that?---It has go t one 
the rarer mutations, yes.  
 
Thank you.  But we can’t rely on that alone;  you w ould 
agree with that?---No, the more selection pressure you 
apply, the fast you run out of it.   
 
And from your perspective there’s not enough timely  action 
by farmers generally in recognising herbicide-resis tant 
issues in their operations;  is that a fair comment ?---Yes, 
I think so.   
 
And you see that, the lack of enough timely action amongst 
farmers generally, as something that’s an increasin g 
problem?---A lot of farmers are running out of opti ons and 
they are running out of time.   
 
So do you see it as an increasing problem that farm ers are 
not taking timely action to recognise the resistanc e issue 
in their operations?---On a lot of farms the proble m is 
already there.  It is just a matter of how soon it becomes 
unmanageable.  So they need to – they need to do mo re than 
use herbicides.   
 
Yes, but your point is this, isn’t it, and I think you have 
made this point in your report, that there’s not en ough 
farmers taking timely action to recognise that they  have 
got a resistance problem?  Would you like me to tak e you to 
what I’m referring to?  Page 5 of your first report .  
Discussing resistance there.  Let me just see - - - ?---Yes.   
 
- - - if I can find where I was referring to.  Sorr y, I 
have it.  Just struggling to pick it up.  I will ha ve to 
come back to that I’m sorry.  You have experienced - - -  
 
KENNETH MARTIN J:   It’s under the box.  
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CAHILL, MS:   I’m sorry? 
 
KENNETH MARTIN J:   Under the box.  
 
CAHILL, MS:   Thank you, your Honour.  It’s not quite what 
I was referring to, but I will come back to exactly  what I 
was intending to refer to.  You have experienced th is 
issue, haven’t you, in your work in New South Wales  of 
farmers not getting on top of their herbicide resis tance 
issues - - -?---Yes.  
 
- - - quickly enough?---Yes.  
 
Do you see that as an increasing problem in the wor k that 
you are doing?---Yes.  
 
Thank you.  You think that – sorry, I put that badl y.  Your 
opinion is that weed testing is a very important th ing to 
do when resistance, herbicide resistance, is 
suspected?---Absolutely, yes.  
 
And you certainly advise your clients to do that?-- -Yes, we 
do.   
 
Would you agree though that, notwithstanding the 
desirability of doing that, lots of farmers don’t d o 
testing that you would recommend they do?---In our office 
we have a saying that we give advice and our client s make 
decisions.  We don’t always agree with those decisi ons.  
 
You find it disappointing, don’t you, that so many farmers 
don’t test when you think they should?---Yes.  
 
Would you agree that rather than doing what you reg ard as 
preferable, which is testing their weeds for herbic ide 
resistance, a lot of farmers simply rely on observa tional – 
conclusions they draw from observations in the padd ock?  
They spray a paddock out.  They are sure that they have 
sprayed weeds.  And they come back, nothing has hap pened 
and they detect that – they deduce from that that t here’s 
resistance?---That’s usually the first way you woul d see 
it.   
 
Yes?---Is that you would have what you think is a f ailure 
of the herbicide.  
 
Yes.  Now your central point I think in your first report 
is this, isn’t it, Mr McInerney, that in terms of i nsuring 
the longevity of herbicides, particularly glyphosat e, and 
their effectiveness, we need to have a diverse appr oach to 
weed management?---Yes.   
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We can’t rely on just the one thing?---Yes.   
 
And in particular we can’t just rely on 
herbicides?---That’s correct, yes.   
 
Now have you got your – if you have your supplement ary 
report there – page 3.  Now this was a report, a 
supplementary report, that you prepared after you h ad read 
Mr Baxter’s witness statement that he produced in A ugust, 
September last year;  is that right?---Yes.  
 
Yes.  And you mention here – do you see under your section 
3.1 with the italics, and then it has got MB para 
21(1)(ii)?---Yes.  
 
And that’s a reference to Mr Baxter’s witness state ment, 
isn’t it?---Yes, it is.   
 
Yes.  And you say – you talk about him not attempti ng to 
control the rye grass in his pasture paddocks, whic h he 
dedicated to his sheep.  And then you go on to comm ent, 
don’t you, that he is a farmer who has his cropping  
paddocks for cropping, and his pasture paddocks for  his 
sheep, and they don’t – he doesn’t rotate the sheep  onto 
crop or crop into pasture?---From the information I  had 
available to me, it seemed that he had an area for pasture 
and an area for crop, and he didn’t fallow paddocks  and 
rotate pastures around into the crops.   
 
Yes.  And is the point that you are making in the s econd 
sentence of that second paragraph that if you did p ut sheep 
on a cropped area, then there would be potential fo r the 
sheep to have eaten the rye grass in the pasture an d then 
deposit the seeds, through their faeces, into the –  into 
the crop paddock?---Yes, there’s some research that  shows 
that approximately three per cent of rye grass seed s fed to 
sheep will pass, in tact, through their system.   
 
Yes.  So if I can come back to your first report – sorry, 
just before we go there, so that’s useful, isn’t it , then 
for managing rye grass in your crop to not put shee p onto 
it that have been in rye grass?---If you keep the s heep 
locked up for a few days until all of what they hav e eaten 
has passed through their system, then you could put  them on 
the crop residues and there would be no cross-
contamination.   
 
I see.  But you would have to be careful of that 
point?---Yes.   
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That issue.  Now if we come back to your first repo rt at 
page 10, and you are making the point on that page that we 
have already discussed, aren’t you, Mr McInerney, a bout the 
need to have diversity in your weed management syst em not 
being entirely reliant on herbicides?---Yes.   
 
And then can you see the small roman numeral iii, w here you 
have discussed insufficient diversity of crops with in a 
crop sequence, then you go on to discuss Mr Baxter’ s 
paddocks?---Yes.  
 
But you are only discussing two of his paddocks the re, 
aren’t you?---Yes.   
 
Did you consider the whole of his crop rotation pla n that 
you were provided?---The paddocks that are referred  to here 
are the ones where he was growing the Roundup-Ready  canola. 
 
In 2010?---Yes.  That’s why it only covers those tw o 
paddocks.   
 
I see.  I’m sorry, 2013, was it, that you were look ing at 
this or 2010?---There was – I was given his paddock  program 
for an extended period and I think it got right up to his 
intentions of 2012 or ’13. 
 
All right.  And these paddocks you selected why?--- Because 
they were the ones that were, supposedly, where he was 
going to grow Roundup-Ready canola.   
 
In 2013?---I can’t tell you without referring to it .   
 
All right.  Referring to what?---The paddock plans.  
 
I see, I see.  Now, what you’re talking about here in 
relation – can I say, are you critical of his crop rotation 
in these two paddocks over the years?  Do you say t hat that 
reflects insufficient diversity for weed management  
purposes?---Yes. 
 
You would propose times of leaving a paddock in fal low, 
wouldn’t you?---There are a whole lot of things tha t you 
can do. 
 
But that’s one thing you can do, isn’t it?---Yes, i t would 
be one thing you could do.  You could leave it out for a 
year.  I don’t think I recommend that in our genera l course 
of business.   
 
All right.  Under (iii) you say: 
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A more sustainable rotation incorporates diversity and 
should include a legume phase with a pasture, pulse , or 
manure crop.  
 

?---Yes. 
 
So you would just be putting a crop in there to plo ugh into 
the ground.  Is that – that’s essentially what a ma nure 
crop is, isn’t it?---Well, a legume based manure cr op does 
a number of things to your farm system:  one of whi ch is 
integrated weed management;  another one of which i s 
moisture conservation for the following crop;  and the 
third one is a build-up of nitrogen for your soil.  A 
manure phase can give you up to 300 units of nitrog en per 
hectare, which is, you know, very valuable in dolla r terms.   
 
In the long term?---Yes. 
 
Yes.  Not in the short term, of course, because you  don’t 
get the income from that - - -?---If you were short  of 
- - -  
 
Sorry, I will just finish the question.  Because yo u don’t 
get the income from the paddock in that year that y ou would 
have if you had planted a crop.  That’s so, isn’t i t?---In 
a manure crop that’s the case. 
 
Yes?---However, you could plant a high density legu me and 
cut it for hay.   
 
Yes, and it would be a question of that farmer doin g the 
sums to see whether or not that would be economical ly – 
they would be economically better off that year by doing 
that rather than planting a crop.  Would you agree? ---Yes, 
in the narrowest possible sense you’re correct. 
 
Yes?---If you’re running farm business, you should be 
looking at the longer term and managing your overal l 
business risk, which is a much longer window.   
 
Well, you need to stay in business too, don’t you, Mr 
McInerney?---Of course you do. 
 
So you have to have an eye on actually getting enou gh 
income through the door to stay in business in the long 
term?---Absolutely. 
 
You would agree?---Absolutely. 
 
So you would accept, wouldn’t you, that whilst it m ight be 
desirable to have crop rotations of the type you ha ve 
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described from time to time and in any given situat ion, the 
economic realities for a particular farmer might in volve 
them making different decisions?---If they have an 
appropriate farming system with an appropriate rota tional 
sequence, a short-term decision can be made because  of 
seasonal conditions or financial imperatives.  Howe ver, if 
you continue down that pathway of not having the ri ght 
things in your system, you’re going broke anyway.   
 
That’s not my question really.  The question is thi s, you 
can understand a farmer because of different exigen cies – 
the nature of the season, the nature of the season before, 
there might have been a drought year before or a se ries of 
drought years before, their own personal financial 
circumstances, marital problems leading to divorce,  those – 
all a range of things that might influence why they  cannot 
follow the ideal of putting in a legume phase inste ad of a 
crop in rotation in the way in which you suggest?-- -In the 
short term, yes. 
 
Thank you.  Now, if we go to your first supplementa ry 
report on page 4 please.  Just can you pick up that  
paragraph that commences: 
 

Given that Mr Baxter was aware that herbicide resis tant 
Wimmera rye grass was reducing his profitability. 

 
Do you have that?---Yes. 
 
You say you are dismayed that his business was 100 per cent 
reliant on herbicides to control HIWR in 2010?---Ye s. 
 
And that was an assumption that you made, was it?-- -That 
was on the information we were provided and some ge neral 
inquiry we made about whether he had any herbicide 
resistance testing or whether he did any other prac tices.   
 
A general inquiry of whom?---Slater & Gordon.  
 
I see.  And that’s what they told you?---There was no 
herbicide resistance testing and as far as I’m awar e there 
were no non-herbicide practices involved.   
 
All right.  You’re aware that he swathed his RR can ola crop 
that year?---Yes. 
 
And that, of course, provides another tool in weed 
management, particularly for rye grass, doesn’t it,  because 
it’s a means of cutting the grass before the seeds 
sets?---It’s not 100 per cent effective;  that’s th e issue 
that you’ve got to look at.   
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Well, I don’t think you’re suggesting that any - - -?---Not 
on their own, no. 
 
Sorry, if you would just let me finish.  Any one of  these 
methods in and of itself is 100 per cent effective or 
should be used exclusively?---That’s correct. 
 
Your position is actually completely the opposite, isn’t 
it, where you say, “Well, you need to use a range o f 
different tools,” and this would be one of them, wo uldn’t 
it, swathing your rye grass? 
 
KENNETH MARTIN J:   To control weeds.   
 
CAHILL, MS:   Yes.   
 
NIALL, MR:   Swathing rye grass? 
 
CAHILL, MS:   Sorry?---Swathing canola. 
 
KENNETH MARTIN J:   Swathing - - -  
 
CAHILL, MS:   Yes, but the - - -?---Sorry. 
 
- - - rye grass is - - -?---Yes. 
 
Is cut in the process of the swathing?---Yes, thoug h any 
rye grass that’s there is – windrow about that high .  Any 
rye grass heads that are above that at that point i n time 
will be cut and brought into the body of the windro w.   
 
So - - -  
 
KENNETH MARTIN J:   Why does that help?---Well, depending 
on the growth stage of the rye grass, you’ve – if i t’s at, 
say, the early milk stage, where it’s all squashy, it will 
run out of enough moisture to finish filling the se ed 
because it has only got a short amount of stem and the 
seeds will – obviously, having been cut, can’t acce ss soil 
moisture any more.  So how effective it is is all d ependent 
upon the growth stage of the rye grass at the time.   
 
So the earlier you get the rye grass in its cycle b efore it 
seeds, the better?---The better off you are, yes. 
 
In terms of controlling it in future?---Yes, yes.  The 
whole idea is to stop accessions to the seed bank. 
 
Yes?---Having windrowed the canola, you can then ha rvest it 
and leave a narrow trail and then you can burn that  trail 
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as well and that will cook any – it will cook some of the 
seeds that were viable.   
 
CAHILL, MS:   So, Mr McInerney, you would agree, wouldn’t 
you, that swathing your canola is one method with o thers 
that you could use to try to control Wimmera rye gr ass in a 
crop paddock?---Yes. 
 
Thank you.  And swathing, as a practice, has benefi t for 
that reason?---Amongst others, yes.   
 
Yes, of course, amongst others.  You have said some thing – 
a little bit about the benefits of swathing in your  
reports, haven’t you?---Yes. 
 
And you agree, don’t you, that swathing is the pref erred 
practice when harvesting GM canola?---No.  I don’t think I 
said that anywhere.   
 
KENNETH MARTIN J:   Harvesting canola generally?---Yes, 
yes.   
 
CAHILL, MS:   I’m sorry, yes?---Yes, sorry - - -  
 
No, no, that’s entirely my fault.  Swathing is the 
preferred practice for harvesting canola?---In term s of 
integrated weed management, yes. 
 
Yes, but it has – were you speaking more generally though, 
that it’s - - -?---Yes, look, it has other benefits  it 
brings forward:  the timing of harvest, the evennes s of 
maturity of your crop, and it actually helps with h arvest 
logistics and bringing your canola maturity forward  so you 
can harvest it and then move on to your other crops .   
 
That’s right, isn’t it, because you don’t – you kno w, the 
problem with – you’ve got a farm of canola and it a ll 
matures at the same time, if you’re going to direct  
harvest, the problem is being able to do it all at 
once?---And it also leaves your other crops more ex posed to 
weather events - - -  
 
Yes?--- - - - for longer periods. 
 
And the more your crop is exposed and the more weat her 
events, is it the case that there’s more potential for pod 
shattering?---Windrowing started in canola mostly b ecause 
of the uneven ripening of the Brassica napus specie s.  So 
by windrowing it and cutting the moisture supply, y ou’re 
actually (indistinct) the maturity, if you like.  S o on one 
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hand it’s true that it matures unevenly and you mig ht get 
more pod shatter if you’re direct heading;  on the other 
hand, all of our trials are direct headed as well s o over 
time we have sort of self-selected for a more shatt ery type 
of canola.   
 
It’s still an issue to an extent though, is it, pod  
shattering, through direct heading?---Pod shatterin g is an 
issue anyway, yes. 
 
Yes.  But one can still justify swathing in prefere nce to 
direct heading on that basis amongst others.  Would  you 
agree?---The decision to swathe or not is usually m ade by 
the farmer based on their overall practices and the  yield 
potential of the crop and the cost involved.  In my  report, 
I make reference to a sort of a – you know, the kin d of 
size of crop you can handle with a machine without undue 
risk of shattering.  And there’s – you know, there’ s costs 
in – you know, I’m – you were talking before about 
economics.  It costs about 30 bucks a hectare to wi ndrow.  
You also need to pickup front, which is another pie ce of 
equipment.  So a lot of farmers will make a decisio n based 
on, you know, what suits their system. 
Understood.  But in terms of weed management, which  is I 
think where you were focusing your answer initially , so 
that we’re not reliant exclusively on herbicides an d become 
overly reliant on glyphosate, you would recommend s wathing 
over direct harvesting in a weed management or Wimm era rye 
grass management context, wouldn’t you?---With my c lient 
base, yes. 
 
Thank you.  Apart from swathing, the cultivating of  or the 
production of RR canola is also another useful tool  in 
managing Wimmera rye grass, isn’t it?---If used 
strategically. 
 
Exactly.  I mean, you wouldn’t want to use it exclu sively.  
You wouldn’t recommend that, would you?---Absolutel y not. 
 
But as a strategic tool, one of several in your arm oury, 
you would recommend it, wouldn’t you?---Yes, I have  
recommended it.   
 
To your clients?---To one, yes. 
 
All right.  And obviously the most likely candidate  for 
such a recommendation would be a farmer who has a 
particular paddock or number of paddocks that have a 
Wimmera rye grass infestation, which is resistant t o 
herbicides other than glyphosate?---Yes. 
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Thank you.  Just bear with me for a moment please, 
Mr McInerney.  And you make the point, don’t you, t hat you 
can also achieve these sorts of – you can achieve w eed 
management with – of Wimmera rye grass without usin g RR 
canola?---Yes. 
 
And that’s an effective – an equally effective 
means?---It’s a better means because you’re not put ting 
glyphosate under as much pressure. 
 
But that doesn’t detract from the fact that as a st rategic 
tool, the production of RR or the cultivation of RR  canola 
is nevertheless something that is an effective mean s, in 
tandem with other tools, to manage Wimmera rye gras s 
problems?---Yes. 
 
And for – on a case-by-case basis, it may be, as yo u have 
done in the case of recommending to your client, th e best 
choice for a farmer in a particular season, if they ’re 
deploying other tools as well?---There’s a really g ood case 
study in Western Australia on the Australian Glypho sate 
Sustainability website, where a farmer elected not to use 
glyphosate tolerant canola because he already had 
developing resistance.  So in conjunction with thin gs like 
herbicide resistance testing then, yes, I think you r point 
is fair.   
 
You still have a concern, don’t you, that the use o f RR 
canola could possibly hasten the development of Rou ndup-
Ready resistant rye grass?---If you don’t know the 
resistance profile of the population you have got a nd you 
use Roundup-Ready canola, then it is probable that you will 
hasten the resistance of glyphosate resistant – sor ry, you 
will hasten the onset of glyphosate resistant rye g rass.  
It’s certainly something we have seen in New South Wales, 
where we had – we’ve started growing commercial cro ps in 
2008.  So we’ve sort of had a little longer time to  - - -  
 
KENNETH MARTIN J:   Commercial GM canola 
crops?---Commercial GM canola crops in 2008, yes.   
 
CAHILL, MS:   If you just go to page 6 of your second 
supplementary statement, Mr McInerney.  At the top there of 
page 6, you’re responding to Dr Rudelsheim’s point about – 
where he discusses increased herbicide use as a con sequence 
of the production of Roundup-Ready canola?---Yes. 
 
And your comment is this, is that Roundup-Ready can ola is 
actually using glyphosate in a different way to the  way it 
has been used in – well, has been used historically .  
That’s your point, isn’t it?---Yes.  The change in use 
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pattern is that Roundup-Ready canola enables you to  use 
glyphosate as opposed to emergent spray.  And tradi tionally 
it has been used as a knockdown spray because it ha s been 
toxic to all of our crops.   
 
And you make the point that because it’s being used  in this 
different way, it’s not in itself likely to lead to  
excessive use of glyphosate in the national industr y?---The 
guidelines surrounding the use of Roundup-Ready can ola 
insist that you don’t use glyphosate as your knockd own 
spray the following season. 
 
Yes?---So provided you do it properly, it shouldn’t  
increase the quantity of glyphosate used. 
 
And you’re aware, aren’t you, that the licensor of 
Roundup-Ready canola has a set of resistance manage ment 
principles that they publish and provide to growers  as to 
practices to adopt to minimise the resistance?---Ye s, I’m 
aware of that.  Yes. 
 
And the reason you’re smiling is why?---I sort of h ad a 
flashback to a Harry Potter movie where you didn’t mention 
Monsanto, I don’t think, so I’ve just – might have taken 
you out of context.   
 
KENNETH MARTIN J:   So you understood licensor to be 
Monsanto?---Well, Monsanto were the creators of the  
product, initially New Farm.   
 
Glyphosate you mean?---Yes.  Sorry, glyphosate, yes , 
branded as Roundup-Ready.  Yes. 
 
All right. 
 
CAHILL, MS:   All right.  Now - - -?---The other thing I 
might have been smiling about was the set of guidel ines 
that aren’t necessarily supervised very well in the  field. 
 
So what’s your point there, that farmers don’t foll ow 
them?---Can I have my bag from wherever it went?  N o, all 
right.  Okay.  The guidelines are not necessarily f ollowed 
as closely as you might like in some instances. 
 
In your experience?---It’s a bit like speed limits on the 
highway.   
 
You wouldn’t be able to say what Mr Baxter’s practi ces are 
though?---Certainly not.   
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Now, do you have your – I’m sorry to flip you betwe en these 
- - -?---You’re all right.   
 
- - - but it’s just the way it’s going.  If you can  come 
back to that first - - -?---Actually, in terms of 
Mr Baxter’s things - - -  
 
KENNETH MARTIN J:   Just wait for a question if you 
wouldn’t mind?---Sorry, yes.   
 
CAHILL, MS:   The first supplementary report at page 9.  
Now down the bottom at 3.3(b), have you got that?  Page 9 
of your - - -?---First report. 
 
First report. 
 
KENNETH MARTIN J:   December 2012?---The first. 
 
2013, is that - - -?---First supplementary report. 
 
CAHILL, MS:   That’s it, sorry. 
 
KENNETH MARTIN J:   December 2013?---3.3(b). 
 
CAHILL, MS:   Yes.  This is just reiterating that point we 
have just discussed, isn’t it?  You agree with Dr P reston, 
largely, about the – Professor Powers, I beg your p ardon.  
You agree largely with him about the factors influe ncing an 
individual farmer about whether or not to grow RR 
canola?---Yes. 
 
And you reiterate that point – or maybe this is the  first 
time you made it, that RR canola has a unique strat egic 
role in combating Wimmera rye grass?---I think that  – that 
particular point, I think, was made in my very firs t 
report.  This is the second report.  But either way  - - -  
 
But where you – is it where you differ from Profess or 
Powers that you say, well, that is the compelling r eason to 
plant RR canola and, in your view, there are no oth er 
reasons?---The only reason to use Roundup-Ready can ola is 
as a strategic tool in combating resistance.  There ’s no 
economic advantage in it. 
 
And you say – sorry, I withdraw that.  Your positio n is 
that there is no satisfactory evidence that growing  GM 
canola, particularly RR canola, gives uniformly and  
consistently higher yields to the farmer?---There i s no 
objective evidence of that, no. 
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You are quite sceptical when people say that the yi elds are 
better.  Is that a fair way to put it?---Well, in t he 
National Variety Trials they don’t show any – any a dvantage 
over the other types of canola. 
 
Can I just ask you about the National Variety Trial s.  You 
are aware, aren’t you, that when those trials are c onducted 
there is a selection of sites where there are no we eds, 
they choose sites without weeds, don’t they, for th e 
National Variety Trials?---Yes, they want to allow the 
crops to get as close to their genetic potential as  they 
can. 
 
The sites they select have no weeds, they have no d iseases 
and there’s no herbicide residue problems, are ther e?---You 
would be looking for a low weed population.  To say  there’s 
no weeds is probably an exaggeration and you would be 
looking for a trail site that, all other things bei ng 
equal, will allow those varieties to express their true 
genetic potential as well as the seasonal condition s allow. 
 
So would you be open minded to the possibility that  in a 
field where – a paddock where there is a big Wimmer a rye 
grass problem for a farmer, that they would experie nce 
better yields using RR canola than another type of canola 
because of the ability to use glyphosate to control  the rye 
grass?---Yes.  I think I have inferred that pretty strongly 
by saying there’s no other reason to grow it. 
 
But the yields, one can certainly envisage that in a 
paddock of that type, with a weed problem, the yiel ds for 
the farmer would be better using RR canola than a c anola 
variety that doesn’t permit the use of glyphosate?- --You’re 
not talking about the genetic potential in that sit uation, 
you are talking about the paddock situation and tha t’s 
- - -  
 
Completely, yes?--- - - - precisely the reason why the NVT 
trials are conducted in what, for all other intents  and 
purposes, might be regarded as a level playing fiel d. 
 
I see.  So what you are saying is that in a level p laying 
field, there’s no evidence of a better yield but in  a 
particular application for which it’s intended, whi ch is 
where there’s a weed issue that needs to be managed , it’s 
quite likely that the yields will be better?---It’s  not 
intended to be used in a paddock that has been over run by 
weeds because the surest way of creating resistance  to a 
particular product is to use it in high selection p ressure, 
which is where you have got lots of weeds.  So it’s  not 
right to say it’s intended for use in that – in tha t – in 
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that situation.  That may be how it ends up being u sed, but 
that’s also why we end up with glyphosate resistanc e. 
 
Sorry, I put that badly then.  You would say it’s b est used 
as a strategic tool in weed management generally?-- -Yes.  
Use it on a paddock once to get – to get – to get a  bit of 
a head start and then move onto other techniques. 
 
Yes.  But you might come back there and use it agai n or you 
might use it in a different paddock?---You would ce rtainly 
use it as part of your rotation.  The rotation, obv iously, 
is going around your farm. 
 
Yes.  From time to time, but you wouldn’t put it in  the 
same paddock year after year?---You shouldn’t, no. 
 
No.  I don’t think you even can, can you?  I think it’s – 
the licence conditions don’t say that - - -?---It c ertainly 
doesn’t fit the licensing requirements. 
 
KENNETH MARTIN J:   You mean application of Roundup. 
 
CAHILL, MS:   No, the planting of - - -  
 
KENNETH MARTIN J:   The planting of GM?---Continuous 
planting of Roundup Ready. 
 
CAHILL, MS:   Canola?---In the same field. 
 
Season after season.  Is that right, Mr McInerney?- --Yes, 
that’s right.  Yes.  You would also run into diseas e 
problems. 
 
KENNETH MARTIN J:   I see the time, Ms Cahill. 
 
CAHILL, MS:   Yes, I can finish there for the moment, 
your Honour, and I won’t be very long with Mr McIne rney 
after, probably half an hour, 45 minutes at the mos t. 
 
KENNETH MARTIN J:   All right.  That’s helpful.  Thank you 
for that.  All right.  Mr McInerney, we will need y ou back 
here after lunch at 2.15 pm.  You are in cross-exam ination 
so please don’t discuss the case with anybody in th at 
period.  All right.  Adjourn till 2.15 pm. 
 

(LUNCHEON ADJOURNMENT) 
 
KENNETH MARTIN J:   Please be seated.  Ms Cahill. 
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CAHILL, MS:   If it please your Honour.  Now, Mr McInerney, 
can you please open up your first supplemental repo rt at 
page 10.  Just at 3.3(c) there, you’re answering a 
particular question, essentially to respond to some thing 
that Professor Powles was talking about, and you’re  
discussing there the interaction between rainfall a nd a 
break in the season, and sewing canola crops, aren’ t 
you?---Yes. 
 
Now, in the second paragraph, is the point that you ’re 
making this:  if, by the end of April, the soil is still 
dry, there haven’t been any significant rains, to –  so RR 
canola than some other type of canola can be a conv enient 
choice, because if you – you can then dry sew, and if it 
rains later and weeds emerge, you can spray them wi th the 
glyphosate?---Yes. 
 
Which is an option that wouldn’t be open to you if you were 
using a canola variety that wasn’t resistant to gly phosate?  
Yes?---No.  That’s not quite right.  You could dry sew TT 
canola and apply the atrazine later, when it rained .  The 
issue you would confront with that is, if you appli ed – if 
you apply the full rate of triazine herbicide, re-s ewing 
later would be problematic because it would be toxi c to 
something like barley.  So you might have spent all  your 
pennies at once.  But if you dry - - -  
 
KENNETH MARTIN J:   But you couldn’t use glyphosate if you 
dry seeded?---Sorry? 
 
You could or you couldn’t use glyphosate if you dry  
seeded?---If you chose to grow Roundup-Ready canola , you 
would be able to put glyphosate on later, when the crop and 
the weeds came up together. 
 
Yes.  If it’s non-GM canola?---If it’s non-GM canol a of, 
say, the triazine tolerant type, you can also dry s ew it.  
Your options would be a little narrowed in terms of  weed 
control later if the season – like last year, for e xample, 
it started raining in, say, June. 
 
(indistinct) late season?---If it’s a late season.  So if 
it was then – if you then decided it was too late f or 
canola but you had already put the triazine on, you  
couldn’t switch to something like barley, whereas i f you 
went with the Roundup-Ready type, you could abandon  your 
sewing and switch to barley when it rained. 
 
CAHILL, MS:   Thank you, Mr McInerney.  And does that mean 
then that you might, in the lead up to sewing, a fa rmer 
might have an idea about what the best choice is fo r his 
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crop that year, whether it’s a RR canola crop or so me other 
– let’s say it’s some other crop, a canola variety – but 
then because of the way in which the season unfolds , in 
particular late starting rains, it would – it could  be a 
good choice to move to RR canola?---You would – at that 
late stage you would find it difficult to get Round up-Ready 
seed and licensing in place - - -  
 
Right?--- - - - unless you already had it in place.   The 
other thing is that your paddock setup should be st arting 
to occur several years before, so the choice – the 
flexibility in a given season is not really about w hat you 
do on the break or you don’t do on the break, as su ch. 
 
All right.  Do you know when the traditional break in the 
season is in Kojonup?---Late April. 
 
Not in the second week of May?---I wouldn’t have sa id so, 
no. 
 
All right.  So it’s fairly finely balanced then, is  it, 
whether - - -?---Yes. 
 
- - - whether you’re going to be looking at dry sew ing or 
not;  it’s - - -?---No.  The seasonal break in West ern 
Australia is a fair bit more reliable than other pl aces. 
 
Right.  Now, we discussed before lunch the benefit that you 
had identified in using RR canola as a strategic to ol in 
weed management and the benefit of swathing as a to ol in 
weed management, and you identified some other bene fits of 
swathing as well, didn’t you?---Yes. 
 
Now, in terms of Mr Baxter and what you’ve said abo ut his 
farm and his farm management practices in your repo rts, is 
this the position:  you’re critical of him for not having 
tested his weeds for herbicide resistance, is that 
right?---Yes.  That would have been a better practi ce. 
 
KENNETH MARTIN J:   When?---He – sorry.  What I would 
regard as best practice would be that the first tim e he had 
a herbicide failure that wasn’t attributable to som e sort 
of environmental condition, he should have been loo king for 
a herbicide resistance test.  Ironically enough, th e 
Australian herbicide research initiative is based h ere in 
Western Australia, so it’s not – I wouldn’t have th ought it 
was that difficult to organise.  And certainly by t he time 
– somewhere in his witness statement I think he tal ks about 
nine paddocks losing about 30 per cent of their yie ld to 
weeds.  By that stage, at least, I would have thoug ht it 
prudent to do so. 
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CAHILL, MS:   So he hasn’t followed best practice, in your 
opinion, by not having his weeds tested for herbici de 
resistance?---No. 
 
But he’s certainly not alone, is he - - -?---No.  H e’s got 
plenty of mates as far as that goes. 
 
- - - in what he’s doing.  Yes.  Now, you’re also c ritical 
of him for being overly reliant on herbicides in hi s weed 
management program.  Is that a fair comment?---Yes.  
 
He’s also no orphan in that department either.  Is that a 
fair comment?---No.  That would be correct.  Yes. 
 
So he’s – in your view, he’s not following best pra ctice in 
those two ways in relation to weed management?---Ye s. 
 
But you don’t criticise him for a decision to grow RR 
canola, do you?---Not in a strategic sense, no. 
 
No.  And you don’t criticise him for swathing his R R 
canola, do you?---In the strategic sense, in (indis tinct) 
weed management tool, no. 
 
No.  Both of those are tools that are quite reasona ble and 
should be deployed in a strategic way as part of a holistic 
weed management program for a farm, would you 
agree?---Sorry.  Both, being the growing of Roundup -Ready? 
 
And the swathing?---No.  I don’t think you need to grow 
Roundup-Ready if you’ve got a good strategy. 
 
All right.  But it’s something that you can use?--- Yes.  
You can use it. 
 
Yes?---It’s not essential. 
 
I’m not suggesting it’s essential.  It’s something that is 
reasonable to use as part of a holistic weed manage ment 
program?---Yes. 
 
To the extent that you criticise Mr Baxter, it’s no t 
because he grows RR canola or swathes that RR canol a, it’s 
because he doesn’t do other things as well to manag e his 
weeds in a holistic way?---He didn’t in 2010, which  is what 
we’re talking about.  Yes. 
 
Right.  But that’s the criticism you have of him in  
2010?---Yes.  Essentially, he doesn’t appear to – t here’s 
no particular evidence, based on his paddock progra ms or 
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his paddock histories, that he has any integrated w eed 
management strategy in place. 
 
All right.  And that’s where you say he’s not follo wing 
best practice?---Certainly not. 
 
Now, can I take you – if you’ve still got your firs t 
supplementary report, just go back to – I’m sorry.  I beg 
your pardon.  Second supplementary report.  Page 5,  I think 
it is.  Now, just at the top here, Mr McInerney, yo u’re 
referring to Dr Rudelsheim’s reports, aren’t you?-- -Yes. 
 
His report, should I say.  Sorry.  And you’re refer ring to 
page 8 of Dr Rudelsheim’s report, and you – I think  – is 
this right:  you’re criticising him for having refe renced a 
source of data in relation to GM canola in Australi a?---No.  
Dr Rudelsheim referenced a paper by two English 
researchers, named Brookes and Barfoot.  And in the ir 
paper, they relied upon one grower survey conducted  by 
Monsanto after the 2008 harvest in the Eastern Stat es. 
 
Yes?---And given that that was then published in a peer 
reviewed article on – I think I used the word “dism ayed” 
there at some stage in this – that – that such info rmation 
that lacks objectivity and rigor has been used that  way. 
 
In what way?---Well, a grower survey isn’t exactly 
objective information. 
 
It was part of a wider set of data, dealing not onl y with 
GM canola, but GM modified crops generally, wasn’t 
it?---Brookes Barfoot paper was a review of GM tech nology 
applied around the world from 1996 to 2011. 
 
Thank you.  And you’re focusing in particular upon the GM 
canola data relevant to Australia?---Yes. 
 
And you’re critical of the fact that it passed thro ugh a 
peer review process and published as an academic 
paper?---Which Dr Rudelsheim then relied on in his report. 
 
So is the criticism of Dr Rudelsheim relying upon a  peer 
reviewed academic paper or the fact that it was pee r 
reviewed and passed as an academic paper to be publ ished as 
peer reviewed?---It’s certainly a criticism of the Brookes 
and Barfoot people.  I suppose, to me, it showed th at Dr 
Rudelsheim wasn’t very familiar with genetically mo dified 
canola production in Australia, that he – that he r elied on 
that information. 
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Might the paucity of the data in relation to Austra lia have 
reflected the short period of time that canola has been 
growing in Australia – GM canola has been growing i n 
Australia?---It did.  Yes. 
 
Thank you.   
 
KENNETH MARTIN J:   Sorry.  I can’t find the word 
“dismayed”.  Where do I see that? 
 
CAHILL, MS:   That was a word that Mr McInerney used just 
then.  Is your Honour - - -  
 
KENNETH MARTIN J:   No.  I thought it was used – I 
understood the evidence to say it was used in the t ext, but 
perhaps I got that wrong. 
 
CAHILL, MS:   No.  I think Mr McInerney was saying he was 
dismayed, but shall I get him to clarify that? 
 
KENNETH MARTIN J:   If that’s convenient. 
 
CAHILL, MS:   Yes.  Mr McInerney, just to – if you picked 
up on that exchange between me and his Honour – his  Honour 
and me - - -?---Yes.  Look, I think I did use it in  the 
text somewhere. 
 
So you’ve used the expression that you were dismaye d about 
the content of the peer reviewed academic paper?--- I think 
so.  Yes. 
 
All right.  You weren’t attributing that to - - -?- --Here 
we go.  Sorry.  “Disturbing”.  I used the word 
“disturbing”.  Bottom of page 8: 
 

There’s no scientific rigor in the survey results a nd 
- - -  
 

KENNETH MARTIN J:   “More than a little disturbing”.  Is 
that the one?---Yes – 
 

Is more than a little disturbing that peer reviewed  
academic paper quote such a limited reference, whic h 
was then relied upon by Dr Rudelsheim. 
 

CAHILL, MS:   But you don’t know whether there was any 
other evidence or data that they could rely upon in  
relation to Australia?---If they had it, they shoul d have 
used it. 
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Sorry.  That wasn’t my question.  You didn’t know w hether 
they had any other data?---Sorry.  To my knowledge,  there 
was no other scientifically accepted data at the ti me. 
 
Thank you.  Now, this page 5 – sorry – if we go ove r the 
page.  Now, one of the other points that you had is sue with 
Dr Rudelsheim about, was the profitability of using  RR 
canola.  Is that a fair summation of the position?- --Yes.  
Yes.  That was actually what the Monsanto survey re ferred 
to. 
 
All right.  Now, is your position that it’s simply too 
early to say whether or not RR canola crops are 
consistently more profitable than other canola 
varieties?---At this point in time I think it’s pre tty 
clear that they’re not more profitable. 
 
All right.  So are you saying they’re less 
profitable?---Generally speaking, yes. 
 
All right?---Unless – unless you put it in a paddoc k where 
you have very heavy weed pressure. 
 
I see.  And that’s going back to the national varie ty 
trials?---And our experience in the Eastern States.   Yes. 
 
Have you had direct experience here of RR canola in  the 
great southern?---No. 
 
It’s reasonable though, isn’t it, for farmers anywh ere in 
Australia, in a canola growing region, to use RR ca nola to 
see whether or not it is more profitable for them?- --I have 
no doubt that that’s a reasonable proposition for t hem to 
do.  But, as I’ve answered earlier, it should be us ed in a 
strategic way so that we don’t put glyphosate at ri sk. 
 
But if a farmer is sitting there, making his decisi ons 
about his crop plans going forward over the next fe w years, 
he’s entitled to take up – he or she is entitled to  explore 
the possibility that a new technology may – that is  
available on the market, might provide for them, in  their 
particular situation, superior returns to current 
varieties?---Yes. 
 
And you don’t have any quibble with that?---None at  all. 
 
So the fact that it might not, in your view, be 
demonstrated empirically now that generally RR cano la is 
more profitable, it’s no reason to suggest that peo ple 
shouldn’t try it out to see whether it is or it isn ’t for 
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them?---No, you know, in the context of their licen sing 
agreements and those sorts of things, no, there’s n o reason 
they shouldn’t use it. 
 
KENNETH MARTIN J:   So when you say more profitable are you 
referring just purely to yield per acre? 
 
CAHILL, MS:   No, cost inputs as well. 
 
KENNETH MARTIN J:   Cost inputs. 
 
CAHILL, MS:   Is that how you understood my question, 
Mr McInerney?---Yes, I understood your question to mean 
yield, price, freight differentials for having to s egregate 
as well as inputs like herbicides. 
 
Yes?---The fertilisers would be, broadly speaking, the 
same. 
 
And you have a different of opinion with Professor – 
Dr Rudelsheim, I’m sorry, about the cost of herbici de 
inputs.  Is that right?---Dr Rudelsheim was talking , I 
think, more about the absolute loading of herbicide s on the 
field as in the amount of - - -  
 
I see.  It requires less herbicide?---Yes.  He was talking 
- - -  
 
Rather than the cost?---Yes.  He was talking about that.  
And elsewhere it is reported he then references tha t the 
overseas experience is that they have run into resi stance 
with glyphosate so they have had to start using the  
herbicides they used to use. 
 
I see.  So this is the point, is it, that Dr Rudels heim, 
his position is that there is historically less req uirement 
for herbicides overall when one is using RR canola,  is that 
right?---That’s what he’s talking about, yes. 
 
Yes.  And do you disagree with that?---In the sense  that if 
you use Roundup-Ready canola strategically, or Roun dup-
Ready cotton strategically, you should have a lower  
herbicide or pesticide loading on the paddock. 
 
But your point is that we shouldn’t just assume tha t that’s 
always going to be the case because as glyphosate-
resistance increases, potentially, that may change the 
herbicide requirements for an RR canola crop in any  
particular location?---Yes.  Look, there’s unpublis hed 
research data in Australia at the moment that showe d in a 
paddock survey, that over 50 per cent of the paddoc ks had 
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developed in glyphosate resistance and the farmers didn’t 
think there was a problem. 
 
But you have already given some evidence, haven’t y ou, 
about how you don’t see RR canola in terms of its 
particular application – sorry glyphosate in terms of its 
particular application in the RR canola context as leading 
to an increase in glyphosate resistance?---If it is  used 
strategically it could be quite happily fitting int o the 
system – and I keep using the words strategically f or 
exactly that reason. 
 
Yes.  Thank you.  Page 10 of this second supplement al 
report.  You are responding to Dr Preston’s witness  
statement or report at this stage and in relation t o 
question 1 you have some comments about the surviva l of the 
canola seed bank in a paddock.  And in the third pa ragraph, 
last two sentences, you talk about – in this paragr aph you 
are talking about walking a paddock to look for vol unteers 
– I think you called them rogue plants.  By that yo u mean a 
volunteer, don’t you?---Well, hand rogueing is gett ing used 
- - -  
 
Yes, I understand but we have been - - -?---In this  context 
it would mean volunteer Roundup-Ready canola plants . 
 
Thank you.  And walking through a paddock and remov ing the 
volunteers by hand?---Yes. 
 
And you say that this would need to be carried out at least 
twice through the growing season?---yes. 
 
And that would be sufficient, would it, if you did it, say, 
twice and then saw if there was a need to do any 
more?---Yes. 
 
Yes?---Yes.  Now page 11, talking about oat cleanin g 
there?---Yes. 
 
And you disagree with Dr Preston, do you, about the  ability 
to clean oats of canola seed?---Well, Dr – well, Ch ris is 
actually talking about serial grain.  So he’s refer ring to 
all serials, not specifically oats. 
 
Right?---I actually asked the question of what was the crop 
grown for next season, that’s how come I knew it wa s oats.  
So - - -  
 
So did you comment on this because you made an assu mption 
that the GM canola seed might have got into Mr Mars h’s oats 
in this year, 2010?---No.  I commented on it becaus e 
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cleaning canola out of oats is a little different t o 
cleaning canola out of wheat and barley, so I was t rying to 
be specific for the purposes of the court. 
 
It can be done though, can’t it?---To what standing  and by 
whom is the ultimate question.  I actually spoke to  – hang 
on, just hang on a minute.  That part of my report has been 
redacted, I think is the term, where I discuss that .  It’s 
on the top of the next page. 
 
Yes, yes, you are right.  So - - -?---So am I allow  to 
answer it or - - -  
 
Well, I don’t want you to tell me about something y ou have 
learnt from somebody else?---Right.  Okay. 
 
But this is the question?---Yes. 
 
You can – poppy seeds – sorry canola seeds are abou t – look 
a bit like a poppy seed, don’t they?---Yes.  One to  two 
millimetre, black and round. 
 
And oat seeds are much larger, aren’t they?---Oat s eeds 
are, yes. 
 
Yes.  And it’s possible to sieve canola seeds out o f oat 
seeds, isn’t it?---The harvester will do most of th at for 
you - - -  
 
Yes?--- - - - as you go through the paddock. 
 
Yes?---Then you could use a combination of cleaning  
techniques and I would have though that as an organ ic 
farmer trying to clean Roundup – you know, this is 
assuming, you know, that this is all true, right.  If you 
got organic oats contaminated with Roundup-Ready ca nola and 
you put it across a thing called a gravity table, w hich is 
probably about the most sophisticated grain cleanin g tool 
we have got, the rough oats sample might have on it  still a 
small tail or part of the awn, which makes a little  tiny 
hollow pocket and it is possible, conceivable that seed 
might lodge in that.  To me the issue would still b e though 
that you have got a combination of organic and non- organic 
product mixed together, so it would have to be clea ned, as 
I understand it, through an organically certified s eed 
cleaning equipment. 
 
All right?---And the question might be then, a comm ercial 
one rather than a technical one, of would the – wou ld the 
organic seed cleaning people want to risk the conta mination 
with non-organic - - -  
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That’s a - - -?--- - - - to try and keep the emotio n out of 
it that might arise. 
 
That’s a commercial issue?---I think it might be, y es. 
 
Have you had any experience yourself in relation to  
conventional canola not being able to be removed 
sufficiently from oat seed?---To make certified see d - - -  
 
We’re not talking about organic here?---Right.  Oka y.  In 
my personal experience, most of the time, we can cl ean 
canola seed from cereals - - -  
 
Yes?--- - - - to an acceptable commercial level. 
 
And what do you call acceptable commercial level?-- -At 98 
per cent, 99 per cent. 
 
Thank you.  Thank you.  Now, just finally – sorry, and 
whether or not it’s capable of being cleaned to a h igher 
level of purity is a commercial issue?---I’m not su re what 
the organic certification standards are, so I can’t  answer 
at the - - -  
 
I’m not asking you about - - -?---Right.  Okay. 
 
- - - organic certification standards.  I’m asking you if 
you were to try and clean it to a higher level of p urity, 
that would be a commercial issue, wouldn’t it?  Be more 
expensive?---Yes.  Sorry.  You would have to – and you 
would have to take it to a seed cleaning plant.  Yo u 
wouldn’t be able to do it with on-farm equipment. 
 
That’s right.  Professionally.  You could have it 
professionally cleaned?---Yes.  But you probably st ill 
wouldn’t get past 99 per cent. 
 
All right?---They wouldn’t certify it beyond about 99 per 
cent because they wouldn’t want to end up in this k ind of 
setting. 
 
I beg your pardon?---They wouldn’t want to end up b eing 
sued for – for saying they had clued the seed to 10 0 per 
cent and then have somebody come along and say, “I found a 
seed.” 
 
It can be tested though, can’t it, as to what’s in 
it?---Yes.  We have laboratories that are tested – 
accredited to do that all over Australia. 
 



DMJ  SC/CIV/PE/CIV1561/2012 
  

13/2/14   408 
2.43 McINERNEY, P.G. XXN   

Thank you.  Now, just finally, in the conferral mem orandum 
with Professor Powles, there was a document that yo u had 
attached to that, wasn’t there?---Yes, there is. 
 
And that’s the basis for the document that that 
calculation, which is exhibit 13D, for Donald.  You  have 
used them - - -?---In the spreadsheet – in the spre adsheet 
- - -  
 
- - - the date from that in the spreadsheet?--- - -  - I put 
together.  Yes.  Some of it for sure, yes.  We also  used 
some information from Dr Bill Roy about seed bank d ecay. 
 
You and Professor Powles?---Sorry, this is in relat ion to 
Professor Powles conferral? 
 
Well, let me just - - -?---Or the preparation of ou r 
spreadsheet. 
 
When you say our spreadsheet, who are you referring  
to?---My spreadsheet. 
 
Right.  So let’s look at your spreadsheet first?--- Right. 
 
Down the bottom you say: 
 

Based on research by Dr Bill Roy. 
 

?---Yes. 
 
And it’s compiled by Alister Draper?---It’s either Alister 
or Allison, one or the other. 
 
It says Alister here?---Yes.  Thanks, mate. 
 
I think it’s Alister.  Got that?---Yes. 
 
So are you referring there to the document that was  
attached to the memorandum of conferral between you  and 
Professor Powles?---Yes, in part, yes. 
 
And what else are you referring to?---The work done  by Dr 
Bill Roy on seed bank decay. 
 
And where does one find that?---I can show you some  of it – 
not in here, but I can show you some of it.  Yes. 
 
Well, where did you get it from?---I got it from ou r 
herbicide resistance workshop that we developed in the mid 
2000s, and I developed that information from inform ation 
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from Dr Bill Roy and the Australian Herbicide Resis tance 
Initiative, which, at the time, was called the Weed  CRC, I 
think. 
 
Now, the attachment to the memorandum of conferral is a 
summary document, isn’t it, of a much larger docume nt that 
Mr Draper prepared in 2003 about different weed man agement 
techniques?---Yes. 
 
Yes?---Yes.  Professor Powles and I agreed this was  a 
reasonably neat summary of most of them. 
 
And you’ve read that larger document, have you?---Y es.  A 
long time ago. 
 
And it’s a document that provides – basically compi les a 
large set of data from different trials of weed man agement 
techniques in various regions, predominantly in Wes tern 
Australia, but also elsewhere.  Is that right?---I think 
so.  Yes. 
 
And none of those trials were in Kojonup, were they ?---God, 
I hate it when witnesses say, “I can’t remember.”  I don’t 
think so, no. 
 
This is the document, isn’t it, that you’re referri ng to, 
that the attachment is a summary of?  One for his 
Honour?---Yes.  That’s it. 
 
Yes.  And this document is just a compilation of fi eld 
trial results?---Pretty much. 
 
Yes.  And what it makes clear at page 6 – I’m sorry  – page 
5, is that you have to treat this very much as a ge neral 
guide.  Would you agree?---Yes. 
 
It can’t have any specific or direct application to  any 
particular site, can it?---Yes, it can. 
 
Only as a general guide, would you agree?---Certain ly.  It 
gives you, for example, for seed catching, a most l ikely 
effectiveness of 60 per cent of seed and a range of  45 to 
75. 
 
Well, can we just have a look at that?  Can we just  have a 
look at that?  Let’s have a look at seed catching o n page 
6.  There’s a range of results between 38 per cent and 80 
per cent, depending upon the region, the following crop, 
and so forth – the method of harvesting.  You would  agree 
with that?---Yes. 
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Yes.  And if we go over to stubble burning at page 7, in 
relation to annual rye grass, the percentage kill o r 
removal of weed seeds set, ranges between no signif icant 
reduction to 97 per cent, depending upon where you are and 
other conditions?---And how you go about it.  Yes. 
 
Yes.  And that’s a percentage of removal of weeds s eeds 
set.  If we go to page 8, tickle cultivation, we’re  not 
talking about percentage of removal of weed seeds s et 
there, are we?  We’re just talking about the percen tage 
less weeds in the crop?---We’re talking about the 
percentage of weed seeds in the seed bank that we p revented 
from germinating. 
 
It says, “Percentage of less weeds in the crop,” do esn’t 
it?---That’s right. 
 
Yes.  And in the notes at page 5, they make the poi nt, 
don’t they, that one needs to be alive to what is a ctually 
being measured in the different examples;  whether it’s a 
reduction of weed seeds set, whether it’s a reducti on of 
weeds in crop, and so on.  You would agree with 
that?---Yes.  Yes. 
 
Yes.  So when we come back to the document that’s a ttached 
to the memorandum of conferral, the caveats at the bottom 
of the document are clear about the use that one ca n make 
of such data.  You accept those limitations, wouldn ’t 
you?---Yes. 
 
Nothing further, thank you, your Honour.  Sorry, I will 
tender that – that large document. 
 
KENNETH MARTIN J:   Is the table actually found in the 
large document? 
 
CAHILL, MS:   No. 
 
KENNETH MARTIN J:   I see.  So it’s - - -  
 
CAHILL, MS:   Well, I couldn’t find it. 
 
KENNETH MARTIN J:   - - - a further work, analysing that 
primary source. 
 
CAHILL, MS:   Yes. 
 
THE WITNESS:   It was a – it was a summary presented or 
published to give to farmers a quick handout. 
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KENNETH MARTIN J:   Okay.  Thanks for that.  Yes.  Because 
it effectively is the source for the Efficacy of We ed 
Control Practices for Resistance Management in a Nu tshell 
table, which is the subject of the joint memorandum , I will 
make the broader document that has just been cross- examined 
on, Efficacy of Weed Control Practices for Manageme nt of 
Herbicide Resistance, Annual Rye Grass and Wild Rad ish, 
exhibit 14D. 
 
EXHIBIT  14D Respondents 

Efficacy of Weed Control Practices for 
Management of Herbicide Resistance, 
Annual Rye Grass and Wild Radish 

 
KENNETH MARTIN J:   Yes.  Re-examination, Mr Niall. 
 
NIALL, MR:   If your Honour pleases.  Mr McInerney, you 
were asked a series of questions about the use of s wathing 
in the context of weed control, and you were asked whether 
you would recommend swathing so that the person rec eiving 
the recommendation would not be reliant on herbicid e 
treatment, and you responded to that – the question  of, 
“Would you recommend it,”  “Yes, to my client base. ”  Now, 
in relation to your client base, does that include any 
organic farmers?---No. 
 
Do you know whether any of your client base farms a re 
adjacent to organic farmers?---I do know the answer  to 
that, and the answer is no, they’re not. 
 
In the event that one of your clients was growing c anola 
next door to an organic farm, would your recommenda tion in 
relation to swathing be any different? 
 
CAHILL, MS:   Two objections to that.  The first one is 
- - -  
 
KENNETH MARTIN J:   Yes.  Please don’t answer, Mr 
McInerney.  I’m just going to deal with this. 
 
CAHILL, MS:   My friend is leading in a way which is really 
impermissible in re-examination, in my submission. 
 
KENNETH MARTIN J:   Well, I wouldn’t uphold an objection 
based on leading, but what’s the second objection? 
 
CAHILL, MS:   That that doesn’t arise out of cross-
examination. 
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KENNETH MARTIN J:   All right.  What do you say about that? 
 
NIALL, MR:   Well, the proposition that was put to the 
witness was, “Would you recommend swathing,” and he  said, 
to his client base. 
 
KENNETH MARTIN J:   Yes. 
 
NIALL, MR:   And I’m just testing - - -  
 
KENNETH MARTIN J:   And you’ve clarified that.  That’s 
quite clear. 
 
NIALL, MR:   Yes.  And then I’m putting the further 
proposition, if the client (indistinct) was differe nt, 
would the recommendation be the same or different. 
 
KENNETH MARTIN J:   As regards swathing a canola crop? 
 
NIALL, MR:   That’s so, your Honour. 
 
KENNETH MARTIN J:   A GM canola crop. 
 
NIALL, MR:   Yes. 
 
KENNETH MARTIN J:   I will allow the question. 
 
NIALL, MR:   Perhaps I will just repeat the 
question?---Please. 
 
If one of your clients was – had a canola crop next  door to 
an organic farm, would that affect, in any way, the  advice 
you gave in relation to swathing?---Yes, it would. 
 
In what way, Mr McInerney?---Can I give an analogy here 
about herbicides and drift, or not? 
 
Well, just answer the question that I have asked?-- -Okay.  
One of my concerns about growing GM canola next to an 
organic crop I the possibility of contamination, ex actly 
what we’re sitting here today for.   
 
And the question I asked was how would that affect the 
advice that you gave?---Standing crops are less lik ely to 
blow over a fence.   
 
Now, you were asked some questions about – a bit la ter 
about whether it was reasonable to use Roundup-Read y canola 
as part of a holistic weed management and your resp onse to 
that was: 
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Don’t need to grow it if you’ve got a good strategy . 
 

What do you mean by the concept of good strategy, 
Mr McInerney?---If you’re one of the fortunate peop le that 
have encountered herbicide resistance to FOPs and D IMs 10 
or 15 years ago and adopted non-herbicide technique s in 
your rotational system, you don’t need to grow GM c anola 
because you don’t have that volume of weeds left on  your 
farm any more.  Because one of the things about 
non-herbicide techniques like, you know, hay cuttin g 
(indistinct) making (indistinct) an hour of burning  of 
windrows is that they’re all about reducing seed nu mbers.  
And if you stop accessions to the seed bank, eventu ally you 
run the seed bank down to manageable numbers. 
 
And in relation to the material that you’ve read in  
relation to Mr Baxter, what do you say about whethe r or not 
he had a good strategy for holistic wheat managemen t?---He 
didn’t. 
 
And in what way?---Several of his paddocks had what  I would 
describe as a duoculture of - - -  
 
KENNETH MARTIN J:   Sorry, a - - -?---A duoculture.  Like 
instead of a monoculture of wheat, wheat, wheat, wh eat, 
wheat, it was canola, cereal, cereal, and sort of c anola 
again;  mostly wheat notes in the cereal phase.  An d that 
doesn’t allow enough diversity in the system and th ere’s 
also no evidence that I’ve seen so far that he used  things 
like chaff carts or windrow burning or hay making o r 
anything else.   
 
NIALL, MR:   And given that answer, was there any 
significance in your view about the suitability or 
desirability – suitability, I’m sorry, of Mr Baxter  growing 
Roundup-Ready canola?---I would have a pretty stron g 
suspicion that he has fallen into the trap of a lot  of 
other people and he is targeting fairly high wheat numbers 
with glyphosate.   
 
And what’s the consequence of that, Mr 
McInerney?---Glyphosate resistance.   
 
And then the consequence of that?---You lose one of  the 
most important knockdown herbicides we’ve got.  The re’s 
only two groups of knockdown herbicides, the group L and 
the group M.  The consequence of that is things lik e dust 
storms like you guy had in Melbourne in 1983. 
 
And is there any consequence for - - -  
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KENNETH MARTIN J:   Sorry, whose guys had in 
- - -?---Sorry, Melbourne.   
 
Right?---Famous dust event of the east.   
 
That’s quite a distance away?---Yes, I did referenc e 
Subiaco Oval in one of my reports though since I’m over 
here but, yes.  I mean, glyphosate and SpraySeed 
essentially allowed the no-till revolution in Austr alia 30 
years ago, which meant we didn’t have to cultivate paddocks 
any more.  
 
NIALL, MR:   And would that, the matters that you have just 
identified, have any impact on the crop yield?---Wh en we 
cultivate soil we lose a little bit of moisture;  s o yes, 
it does.  And not being able to use glyphosate in a ny 
capacity would certainly compromise most farming sy stems in 
southern Australia, whatever side of the country yo u’re on.   
 
And what effect, if any, would there be for an indi vidual 
farmer if his or her farm was infested with or affe cted by 
glyphosate resistant rye grass?---Their planning wo uld 
become much more complex and their cropping and liv estock 
system would become more diverse.  It would have to  to 
enable them to continue in business.  Now, they wou ld have 
to incorporate things like hay cutting and strategi c 
cultivation, and if they didn’t have livestock, the y would 
have to use livestock. 
 
When you say use livestock, in what way?---There wo uld be 
paddocks there that you couldn’t crop because of th e 
glyphosate resistant rye grass.  Therefore, you wou ld have 
to utilise that rye grass as feed and it’s actually  quite 
high quality forage so - - -  
 
They’re the only questions I have, your Honour.   
 
KENNETH MARTIN J:   Yes, thank you.  I have one question 
and I will allow counsel on either side to question  further 
if there’s anything that arises out of it.  This co ncept of 
resistance to glyphosate as a herbicide that you sp eak of, 
over what period does that resistance phenomenon ma nifest, 
a season or seasons or what?  How is it measured 
temporally?---In my reports, the initial research i ndicated 
that we could use glyphosates excessively 15 times before 
we developed a herbicide resistant problem.  Your H onour, 
if you look at page 12 of my initial report there’s  a graph 
printed there of the increase in confirmed cases of  
glyphosate resistant annual rye grass between 1996 and 2012 
in Australia.  It sources the Australian Glyphosate  
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Sustainability Working Group and you will no doubt 
recognise a logarithmic growth curve. 
 
Sorry, just the page again?---Page 11 – sorry, page  12 of 
my initial report.  So in laymen’s terms, it has ta ken off 
like a rocket.  In the bottom right-hand corner of that 
graph you can see our next problem in some parts of  
Australia.  You can see wheat called great brome ju st 
starting to appear in the bottom right-hand corner as being 
glyphosate resistant.  It’s pretty hard to beat nat ure.   
 
But just bringing it back to an individual paddock,  can you 
put a temporal number of years on how long this 
manifests?---Yes, look, the research basically says  if 
you’re just using Roundup along as a knockdown year  after 
year - - -  
 
Yes?--- - - - which is often the case in continuous  
cropping systems, 15 to 20 applications will start to 
reveal glyphosate resistance.  
 
15 to 20 applications?---Yes. 
 
All right, thank you.  That has answered my questio n.  
Anything, Ms Cahill? 
 
CAHILL, MS:   No.  Thank you, your Honour.   
 
KENNETH MARTIN J:   Anything, Mr Niall? 
 
NIALL, MR:   Yes, just shortly, your Honour.  You’ve 
mentioned to his Honour once there’s 15 to 20 appli cations 
you get – glyphosate resistance manifests.  Once it ’s 
manifested, how long does it take for it to become a 
problem?---If at that point in time you immediately  rotate 
herbicides with Paraquat or SpraySeed, you can fore stall 
it, but it is a problem from the time it appears.   
 
That’s the only matter I have, your Honour.  May th e 
witness be excused.   
 
KENNETH MARTIN J:   Yes.  All right.  Mr McInerney, that 
completes your evidence.  You are now excused from the 
witness box and you’re free to leave the court.  Th ank 
you?---Thank you.   
 

(THE WITNESS WITHDREW) 
 
NIALL, MR:   If your Honour pleases, the next witness is 
Ms Gore, Diane Gore.   
 



BC  SC/CIV/PE/CIV1561/2012 
  

13/2/14   416 
2.53 NIALL, MR   

KENNETH MARTIN J:   Any objections we need to resolve - - -  
 
NIALL, MR:   There - - -  
 
CAHILL, MS:   One - - -  
 
KENNETH MARTIN J:   - - - before we deal with her? 
 
CAHILL, MS:   Just the one, your Honour.   
 
NIALL, MR:   There is, your Honour.  Just before - - -  
 
KENNETH MARTIN J:   Let me find it if I can.  Yes, 
Mr Niall. 
 
NIALL, MR:   No, your Honour, I will let my learned friend 
- - -  
 
CAHILL, MS:   It’s just paragraph 11, your Honour.   
 
KENNETH MARTIN J:   Paragraph 11.   
 
CAHILL, MS:   Page 3, small (d) for Donald.  The words in 
the first two lines: 

 
It was not practically possible to my knowledge to test 
large areas of the farm for the presence of GM seed  of 
plant material. 
 

And we say that that is a conclusion that is 
unsubstantiated;  alternatively, expert opinion wit hout 
qualification or foundation.  To clarify, to the ex tent 
that the statement is being relied upon as to the t ruth of 
the statement made there.   
 
KENNETH MARTIN J:   This is one of the NASAA inspectors as 
I understood it, isn’t it?   
 
CAHILL, MS:   Yes.   
 
KENNETH MARTIN J:   And she conducted her examination – 
inspection - - -  
 
CAHILL, MS:   She’s a certifier.   
 
NIALL, MR:   Certifier, your Honour.   
 
KENNETH MARTIN J:   As a certifier.   
s 
NIALL, MR:   So she doesn’t inspect the property but she 
acts on the inspection reports and we read that sen tence to 
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explain one of the reasons for her decision, as the  
prefatory words to the paragraph as a whole make cl ear, and 
we make the submission that the witness is able to state 
the reasons for her decision.  So, in a sense, that  may 
well meet my learned friend’s difficulty. 
 
KENNETH MARTIN J:   Yes.  I think there’s a factual 
component to that assertion that seems to me to be relevant 
for her to qualify her evidence about.  To the exte nt that 
it needs to be probed in cross-examination, it can be 
probed, so I will allow that to stand. 
 
NIALL, MR:   If your Honour pleases.  That’s the only 
matter for your Honour, I think, to deal with in th e 
witness statement, and I call Ms Gore. 
 
KENNETH MARTIN J:   All right.  If we can have Ms Gore 
called.  And I will hand to your Honour’s orderly –  your 
Honour’s associate a copy of the statement for the witness. 
 
KENNETH MARTIN J:   Yes, Ms Gore, if you wouldn’t mind 
coming forward please to the witness box and being sworn or 
affirmed, as you choose. 
 
GORE, DIANE LYNETTE sworn: 
 
KENNETH MARTIN J:   Yes, Mr Niall. 
 
NIALL, MR:   Ms Gore, would you tell his Honour your full 
name, please?---Diane Lynette Gore. 
 
And your address?---224 Liebelt Road, Biggs Flat, S outh 
Australia. 
 
And have you prepared a statement, dated 15 Februar y 
2013?---Yes, I have. 
 
And in front of you, do you have a copy of that sta tement, 
and, on the fourth page, is that your signature?--- Yes, it 
is. 
 
And in paragraph 1, you identify yourself as workin g full-
time as a certification officer for NASAA?---Correc t. 
 
And you currently work for a NASAA or NCO?---No, I do not. 
 
KENNETH MARTIN J:   Sorry, you don’t?  Is that what you 
said?---No. 
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Right. 
 
NIALL, MR:   And when did you leave NASAA?---12 July last 
year. 
 
Thank you?---2013. 
 
And with that correction, are the contents of your 
statement true and correct?---Yes, they are. 
 
I tender that, if your Honour pleases. 
 
KENNETH MARTIN J:   Yes.  Very well.  The witness statement 
of Diane Lynette Gore, dated 15 February 2013, will  be 
exhibit 15. 
 
EXHIBIT  15 Plaintiffs DATE  15/02/2013 

Witness statement of Diane Lynette Gore 
 
NIALL, MR:   And I just have to get her to identify one 
document, your Honour.  Next to you, Ms Gore, there  should 
be a bundle of folders, numbered 1 through to 9.  I f you go 
to volume 2, and down the bottom right corner shoul d be 
some numbers.  If you go to page 416.  Do you have that, Ms 
Gore?---Yes. 
 
And you will see that’s – on 416, at the top, it’s post-
inspection review sheet.  And if you go over to 419 , you 
will see, in the signature of reviewer, the referen ce to 
Diane Gore, date 30 March 2012?---Yes. 
 
Is that a document prepared by you?---Yes, it is. 
 
Now, in terms of NASAA, does NASAA provide pro form a 
documents for you as a reviewer to complete?---Yes,  they 
do. 
 
And is this such a document?---Yes, it is. 
 
In terms of inspections that are undertaken, when y ou 
worked at NASAA, was there any documents that inspe ctors 
were required to complete when they conducted an 
inspection?---Yes.  They have a pro forma inspectio n 
report. 
 
Yes.  And - - -?---There’s also – they have to do a n exit 
interview form. 
 
And in relation to the inspection review report, wh at 
happens to that after an inspector completes the 
report?---It is forwarded, usually by electronic me ans, to 
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our inspection coordinator, and then she notifies t he 
certification officers that it has arrived, and the n the 
documents – associated documents that the inspector  may 
have gathered at the inspection, are put together w ith that 
report, ready for the review of that inspection. 
 
And when you conduct a review of an inspection, wha t 
documents do you use as part of that review?---We u se the 
inspection reports and any other supplementary docu ments 
that the inspector has forwarded.  Sometimes there are 
labels or information about inputs.  There’s also t he exit 
interview sheet that must be completed at the end o f each 
inspection. 
 
And what happens to the inspection report after a r eview 
officer is completed with it?---It is just filed. 
 
I tender the inspection review sheet at 416 through  to 419, 
your Honour. 
 
CAHILL, MS:   That might have gone in yesterday, your 
Honour. 
 
KENNETH MARTIN J:   I beg your pardon? 
 
CAHILL, MS:   I think it might have gone in yesterday, your 
Honour. 
 
NIALL, MR:   I had it on my list of one of the things that 
I had to put through to a witness.  But in any even t - - -  
 
KENNETH MARTIN J:   Document 82 in the index is actually 
416 to 421. 
 
NIALL, MR:   Yes, your Honour.  I beg your pardon.  421. 
 
KENNETH MARTIN J:   Well, to the extent that it wasn’t 
already there, it is now. 
 
NIALL, MR:   If your Honour pleases, that’s the evidence-
in-chief.  If you just wait there, Ms Gore. 
 
KENNETH MARTIN J:   Yes.  All right.  Cross-examination, Ms 
Cahill. 
 
CAHILL, MS:   Thank you, your Honour.  Now, Ms Gore, you 
just mentioned that you left – is it NCO or NASAA t hat you 
were working for?---NCO. 
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Which is a related entity to NASAA?---That’s right.  
 
It’s the certification arm - - -?---Yes. 
 
Is that the right way to describe it?---Yes, it is.  
 
Now, before you left NCO, who was your supervisor?- --That’s 
Sachin Ayachit. 
 
And how long - - -?---That’s the certification mana ger. 
 
Yes?---He came, I think, at August 2012. 
 
And before him?---Was Diana – I’ve forgotten her su rname 
already – forgotten her surname. 
 
A name that you’ve forgotten?---(indistinct) - - -  
 
But what’s her first – what was her first name?---D iana.  
Diana. 
 
All right.  And did those people have – did they re view the 
work you did in reviewing a report?---Not necessari ly.  The 
person who reviewed our reviews, mostly, was Jan De nham or 
Phil Rowe. 
 
And why was that?  What was Jan Denham’s role?---We ll, they 
were overseeing the reviews;  they were the oversee ing 
- - -  
 
And that was Jan Denham and who else?---Phil Rowe. 
 
Thank you. 
 
KENNETH MARTIN J:   R-o-e?  R-o-w?---R-o-w-e? 
 
R-o-w-e?---Yes. 
 
Okay. 
 
CAHILL, MS:   And what was Jan Denham’s title, Ms 
Gore?---Jan has several hats within NASAA/NCO, and for this 
particular – she would be nominated by the board, p erhaps, 
to be the overseer of the reviews.  
 
And – sorry.  And do you know how long she was in t hat 
position?  For so long as you were there.  You 
- - -?---Yes.  That’s right.  I can’t remember how many 
years ago, but two years or something ago, the revi ew 
process changed, where we – every inspection report  was 
reviewed by two review officers. 



DMJ  SC/CIV/PE/CIV1561/2012 
  

13/2/14   421 
3.13 GORE, D.L. XXN   

Yes?---It went to one.  But in order for our credit or to be 
happy, then there had to be an oversight – they had  to do 5 
per cent reviewing of all the reviews – the oversig ht 
person or people. 
 
I see.  So can I just make sure that I’ve understoo d that.  
When you – you say there was a change to the system  or 
arrangements about two years ago?---Yes. 
 
So would that be approximately in the first quarter  of 
2012?---Would have been – it would be more than two . 
 
All right?---Yes.  Yes. 
 
So if you just try to think - - -?---I really can’t  
remember. 
 
- - - think back, approximately when that was?---No .  It 
would be probably four years, if I really - - -  
 
Four years?---Yes.  It would. 
 
So, obviously you can’t remember - - -?---No. 
 
- - - specifically.  But if I said, using that four  years – 
about four years - - -?---Yes. 
 
- - - around early 2010;  would that sound about 
right?---Yes.  It could be about right. 
 
And the system changed so that there were then two review 
officers reviewing every report?---There were.  Yes . 
 
Yes.  So someone at your same level in the organisa tion, 
you would review a report with and make a decision,  and – 
about certification, grant renewal or not?---Yes. 
 
And someone – a coordinate or peer of yours would d o the 
same?---That’s right. 
 
And then, in addition to that, was it randomly 5 pe r cent 
of all reviews would be overseen by somebody like 
Jan?---That system came in once it was only one rev iewer.  
 
I see.  So when was that?---Yes.  Well that’s – tha t’s 
probably about four years ago when that started.  B efore 
that, there were two. 
 
Sorry.  I’ve completely - - -?---Yes. 
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- - - misunderstood you.  I thought the system that  came in 
four years ago required two officers?---No. 
 
No?---No. 
 
So that was before then.  Then you moved to one 
officer?---Yes. 
 
And you have a supervisor who oversees - - -?---Tha t’s 
right. 
 
- - - your role - - -?---Who randomly chooses files  to 
review. 
 
But doesn’t necessarily review every one?---No. 
 
I see.  Now, Stephanie Goldfinch, is she basically most 
senior person in NCO?---She was when this decertifi cation 
happened, yes. 
 
In late 2010?---2010, that’s right. 
 
And did her role change?---Stephanie left perhaps i n 
September 2011. 
 
I see.  Thank you.  And did someone assume her 
position?---I believe that Diana came, but I think she only 
came in about February 2012. 
 
And is she still in that position?---No.  Diana was  only 
there for three months or so, and then – then she l eft, and 
Sachin came in August. 
 
I see.  So - - -?---Yes. 
 
- - - Sachin now holds the position that Stephanie 
previously did?---Well, the structure at NASAA chan ged.  So 
Stephanie was in charge of certification matters bu t also 
the general running of the business, and when she l eft, 
they divided it into a general manager and a certif ication 
manager. 
 
And so Sachin is the certification manager?---So th ere were 
sort of two.  Yes. 
 
And then there’s a separate person who runs the bus iness 
side of things?---Yes.  When Stephanie left, Sam Po nder was 
the general manager, and he was there for about 12 months, 
and now Ben – there’s another man there now, Ben - - -  
 
And what’s his name?---Ben Coperman. 
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Thank you.  All right.  Now, coming back to you, pa ragraph 
4 of your witness statement, you identify there tha t you 
weren’t – in relation to this particular matter and  the 
Marshes farm, Eagle Rest, you weren’t involved in t he 
original decertification decision;  you came in aft er that 
time, didn’t you?---Mmm. 
 
Now, your first involvement in this matter, was tha t in May 
2011?  Hard to remember without - - -?---With the r equest 
for the exception – for the - - -  
 
Is that your first recollection?---Yes. 
 
All right.  Let’s go to page 371 in that volume tha t you’ve 
got open, please.  Just ask you about – first of al l, about 
this document.  Do you recognise it?---Okay.  It’s 
obviously there.  I don’t remember the particular e mail, 
but - - -  
 
All right.  Now, let me just ask you a more general  
question.  Was it a matter of quality management fo r NASAA 
that there was quite a strict regime for recording phone 
conversations?---Yes.  Yes. 
 
And if you took a phone call from a licensee or rea lly 
anyone else to do with a matter of NASAA business o r NCO 
business;  you were required to document that, were  
you?---That’s correct. 
 
Were you required to document it immediately, or wi thin a 
fairly short time of having had the conversation?-- -Yes.  
Well, it’s good practice to do that.  Yes. 
 
And that’s what you normally did?---Yes. 
 
All right.  And this was the way in which – an exam ple of 
the way in which these conversations/phone calls we re 
typically recorded, is that right?---That’s right.  There’s 
a particular section in the database that is for th is. 
 
All right.  So you recognise this as that kind of a  
document?---Yes.  That’s right.  Yes. 
 
And do I understand that you can’t remember this pa rticular 
phone conversation?---No, I can’t. 
 
- - - but you can’t dispute that you had this conve rsation, 
based upon looking at the record?---No.  That’s rig ht.  
Yes.  That’s right. 
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And you’ve had an opportunity to read that now?  
Yes?---Yes. 
 
Thank you.  Do I take it from this phone conversati on, as 
it’s recorded here, that you had discussed with Ste phanie 
Goldfinch, after Mr Marsh had made the inquiry, whe ther he 
would have to go through pre-certification again?-- -That’s 
– looks like what’s – yes.  That looks like what ha ppened. 
 
Do you remember having that discussion with Ms 
Goldfinch?---No, I don’t.  No. 
 
All right.  Now, it says: 
 

However, the current national standard requires fiv e 
years. 
 

Was that something, can you say whether you said or  Ms 
Goldfinch said?---That the current national standar d 
requires five years? 
 
Yes?---That’s just fact.  Yes. 
 
Five years in what way?---That if a crop or – is – has GM 
and you have that on your property, then it has got  to be 
five years before you can have certification again.  
 
You say that that’s what the national standard says ?---Yes.  
That’s the NASAA standard as well. 
 
All right.  And is it your understanding that both the 
NASAA standard and the national standard provide th at if 
any GM material has touched the land, then where it  has 
touched, it has got to be five years before that la nd can 
be certified again.  Is that right?---Yes.  Conside ring, 
you know, like, the GM contamination, it’s a contam ination 
issue.  So where it has touched in this case, yes, you 
would think that it would be five years. 
 
Or must there be volunteers growing for the five ye ar 
requirement to kick in?---Well, see, the presence o f GM on 
a certified property is prohibited.  So whether it’ s just 
there or whether it’s growing would – is an issue. 
 
Right.  So when you say it’s prohibited, do you say  under 
the national standard?---Under both standards. 
 
And the NASAA standard.  They both, on your underst anding, 
prohibit the presence - - -?---Yes. 
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- - - of GM.  Off the top of your head, can you rem ember 
the specific clauses of either standard which provi de 
that?---No, I can’t. 
 
Okay.  Now, just staying with this phone message, y ou 
mentioned the national – sorry, I beg your pardon –  there 
is a reference here to: 
 

However, the current national standard requires fiv e 
years.  He – 
 

presumably Mr Marsh – 
 

asked for a copy of this and a copy of the AS6000.  
They can be emailed, but please do not otherwise us e 
the email. 
 

Can you explain that last sentence, about, “Please do not 
otherwise use the email,” what that’s a reference t o?---As 
far as I remember, Steve had an email address but d idn’t 
like it to be out public for everyone to have. 
 
I see?---I don’t think that he even wanted it on th e – on 
the NASAA database that’s on the – online, sort of like 
that. 
 
All right.  Thank you.  Now, can you go to – well, before I 
go there, when you got to the point where you becam e 
involved in decisions about whether to recertify th is 
property, you presumably had to familiarise yoursel f with 
the history of - - -?---Yes. 
 
- - - what had happened from the time of November/D ecember 
2010, going forward.  Did you do that?---Yes. 
 
And did you do that by reference to the previous in spection 
reports?---Yes. 
 
And any correspondence that was on the NCO file, is  that 
right?---That’s right. 
 
And did you discussion the matter with anybody when  you 
first became involved?---It’s very likely that I di d. 
 
And do you remember who that would have been?---Ano ther 
certification officer in the first instance, probab ly 
Stephanie as well, when Stephanie was there. 
 
Stephanie Goldfinch?---If she was still there at th at 
point, otherwise Deana or whoever was there. 
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Now, if you go to page 377 please.  This is quite h ard to 
follow, so - - -?---Yes. 
 
- - - just bear with me.  If you could go down six 
lines?---Mm. 
 
Do you see Saturday, I think it’s 8 October 2011?-- -Yes. 
 
To Diane Gore?---Yes. 
 
Subject to contamination and derogation?---Mm. 
 
This is, apparently, an email to you from Mr Marsh? ---Yes. 
 
Do you remember it?---Yes. 
 
It’s the case, isn’t it, that you were informed and  became 
aware by this email on or about 8 October 2011, tha t having 
searched his paddocks, paddock 11, he had found no canola 
plants so far?---Mm. 
 
Paddock 12, he had found three GM canola plants so 
far?---Mm. 
 
And paddock 13, found one GM canola plant in the ed ge of 
the bush where sheep have camped?---Mm. 
 
And it goes on, if you – he talks about having to d o more 
searches.  And then he says: 
 

Paddock 7, 8, 9 and 10 (paddock 10 had four GM cano la 
plants germinate after the January storms) have not  yet 
been searched.  We turned the sheep in on paddock 7  and 
8 to try and eat off any GM canola that may have gr own 
and flowering before they set seed.  He is going to  
consider pasture chopping or ploughing in paddocks 9 
and 10. 
 

Those were things that you knew about as from 8 Oct ober 
2011, do you agree?---Yes, I do. 
 
All right.  Thank you.  And then not long after thi s do you 
recall that Claire Coleman went and inspected Eagle  Rest 
and you ultimately – or I will put it differently, not long 
after she did that inspection, you received her rep ort, 
didn’t you?---That’s correct. 
 
And that report, you concede, begins at page 385?-- -Mm. 
 
Do you recognise it?---Yes, certainly. 
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And that’s the document that you refer to at paragr aph 9 of 
your witness statement, isn’t it?---That’s right. 
 
Now, you read that report and formed your decision not to 
recertify based on that and the test results that y ou refer 
to at paragraph 10 of your witness statement.  Is t hat 
- - -?---That’s right. 
 
- - - how it goes.  And did you discuss your decisi on with 
Stephanie Goldfinch before you reached it?---When d id I do 
the review? 
 
Is that something you are able to remember without looking 
at documents?---No.  If Stephanie was still there, 
certainly I would have discussed it with her, I thi nk. 
 
But you have no recollection of whether you discuss ed it 
with her or not?---No, I don’t. 
 
Now, if you come to document 416?---Yes. 
 
This is the document Mr Niall just showed you?---Mm . 
 
That’s your review sheet, isn’t it?---That’s right.  
 
And your actual decision wasn’t made until 30 March  2012.  
Is that so?---That’s, yes, that’s the date that’s o n the 
document.  That’s when I would have done the review . 
 
So that’s obviously several months after the inspec tion, on 
24 October - - -?---Mm. 
 
- - - of the previous year?  It’s normal, isn’t it,  it’s 
usual practice of NCO for the report to be conclude d and 
the decision communicated to the licensee with – in  a 
matter of about three weeks after the inspection.  Would 
you agree?---I don’t think it would be that – that quick.  
It wasn’t that quick and we were behind with our re viewing.  
We were over - - -  
 
What is the usual timeframe?---We like to have them  done 
within six weeks, the reviews. 
 
Yes.  And is that usually achieved?---It hadn’t bee n at 
this point because we were far behind with our revi ewing. 
 
What was the - - -?---Just workload. 
 
- - - the usual delay at this stage?---I can’t reme mber.  I 
cannot remember. 
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KENNETH MARTIN J:   So are we talking about annual reviews 
or are we talking about someone who is decertified and 
wants to be reinstated?---I think probably what wou ld have 
happened, before I had done this official reviewing  is that 
the inspection report would have been read and beca use the 
contamination, it had only happened the 12 months b efore, 
that is, you know, the recertification wouldn’t be 
considered to be happening within that short timefr ame 
anyway.  So although we were behind with the review s, we 
would have done a preliminary read of the inspectio n 
report. 
 
CAHILL, MS:   So is your evidence that NCO wasn’t prepared 
to entertain recertification as at the end of 2011? ---Yes. 
 
Under any circumstances?---Well, given the report. 
 
Which report?---We don’t make – we don’t make decis ions 
without an inspection happening and taking note of what is 
in the report.  The inspectors are our eyes on the ground. 
 
Yes.  And that’s really where my question is direct ed, Ms 
Gore  Ms Coleman was sent out to inspect the proper ty.  Is 
that just in relation to paddocks 1 to 6, really, b ecause 
there was no intention on NCOs part to recertify pa ddocks 7 
to 13. 
 
NIALL, MR:   That doesn’t fairly reflect the evidence, if 
that’s what - - -  
 
CAHILL, MS:   I ask that question. 
 
KENNETH MARTIN J:   I think the witness can answer the 
question in terms of what has been – with the propo sition, 
either agree or disagree with it?---When – when 
contamination happens onto a certified property, yo u cannot 
be recertified as organic within three years.  So t his was 
– the inspection happened 12 months after.  They ca n go to, 
what we call, in conversion if everything is happen ing 
okay, after 12 months, but because there had been p lants 
found on there and the tests had shown positive, it ’s very 
unlikely that we – and considering the NASAA standa rd says 
five years, national standard says five years, for us to 
make that any shorter term, I don’t think NCO would  have 
done that. 
 
CAHILL, MS:   You just mentioned three years a moment ago.  
Did you mean to say - - -?---Well, that’s for gener al 
contamination issues.  This is GM, so therefore the  five 
years comes into play. 
 



SGW  SC/CIV/PE/CIV1561/2012 
  

13/2/14   429 
3.32 GORE, D.L. XXN   

So can I be clear about what your understanding was  at the 
time of the standards?---Mm. 
 
Any contamination, as you call it, by something oth er than 
GMO material, if that contamination occurred, then in 
respect of the land that had been contaminated, it would be 
three years before it could be recertified?---Yes.  
Dependant on results and - - -  
 
Well, what do you mean, what do you - - -?---Well, if, for 
instance, there was an over-spray issue. 
 
Yes?---So we would have to have soil tested and the  levels 
would have to be acceptable. 
 
After three years.  But it wouldn’t matter what the  test 
results said in the first three years, that person – that 
operator would not be recertified.  Is that right?- --That’s 
right. 
 
Right.  And then when it came to GMO material, your  
understanding of both the national standard and the  NASAA 
standards was when there was contamination of land with GMO 
material, it would be a minimum of five years befor e 
recertification?---It would be possible going – if 
everything came up clean. 
 
But that’s why I said a minimum?---That’s right. 
 
And then once the five years had elapsed, then you would 
look at whether or not everything was clean as – I think is 
the word – the other words you just used.  Right.  So in 
this case, when you approached the issue of conside ration 
of Mr and Mrs Marsh’s certification after the inspe ction on 
October 2011, there was no consideration in your mi nd at 
all of recertifying or even considering recertifica tion in 
respect to paddocks 7 to 13?---No, because there we re no 
indications that it could be with the GM that was u sed. 
 
Well, under the standards you say it couldn’t be be cause it 
had been contaminated?---That’s right. 
 
Is that right?---Is that right. 
 
KENNETH MARTIN J:   So when you say no you mean yes, in 
answer to the question. 
 
CAHILL, MS:   Are you confused?---Yes. 
 
Your position is that there was no possibility of 
recertifying paddocks 7 to 13 in 2011, because they  had to 
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remain decertified for a minimum period of five yea rs;  is 
that right?---That’s right, yes. 
 
And that’s because of contamination by the presence  of GMO;  
is that right?---Mmm. 
 
And contamination means just the presence.  Or it c an mean 
more than that, but it at least means the presence of GM 
material - - -?---Material.  
 
- - - on the land?---That’s right.  
 
Even if it’s not growing on the land?---That’s righ t.  
 
And in terms of quantity, it doesn’t matter how lit tle GM 
material is on the land;  is that right?---That’s r ight.   
 
So a paddock could be decertified because of the pr esence 
of a handful of swathes, or even just one or two;  is that 
right?---I mean – just – if it wasn’t this particul ar ones 
that had - - -  
 
Yes?--- - - - swathe material everywhere - - -  
 
Yes?--- - - - if it could be shown – and I mean thi s has 
happened in overspray situations, where it has been  shown 
that the overspray has only happened 20 metres into  the 
next paddock.  You know, so that part of the paddoc k is 
decertified.   
 
All right.  So you can - - -?---Okay.  So - - -  
 
- - - decertify parts of paddocks?---Yes, you can.   
 
That’s not an usual concept for you - - -?---No.  
 
- - - at all?---No.  
 
And have you done that yourself in your certifying 
- - -?---Yes.  
 
- - - experience?  And you are aware that other cer tifiers 
have done that?---Yes.  
 
But nevertheless, if there’s say an overspray of 20  metres, 
as in your example, then that 20 metres area remain s 
decertified for three years?---That’s right.   
 
Right.  And the GM contamination, if we are talking  about 
one or two swathes in the corner of a paddock, what  you are 
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contemplating is that the corner of the paddock wou ld be 
decertified for five years, but the rest would rema in 
certified?---Well, you would have to – we would hav e to be 
comfortable knowing that that is the only place tha t there 
is an issue.   
 
I see, yes?---Yes.  
 
So if all - - -?---Because with an overspray it’s p robably 
easier to know that it isn’t another 100 metres ins ide 
- - -  
 
I see?--- - - - rather than when it’s windblown.   
 
So if you had an incursion of GM canola blown into a 
property, and all that could be seen – we are just speaking 
hypothetically here – was one or two canola swathes  in the 
corner of a paddock, unless NASAA was comfortable t hat that 
was the limit of the swathes, you would probably de certify 
the whole paddock;  is that right? 
 
NIALL, MR:   I object to the question if the premise of the 
question says purely hypothetical.  Now if the prop osition 
that is being put is that they are the only two swa thes in 
contemplation at all that have arrived on two – on the 
single paddock, then that’s one thing.  But - - -  
 
KENNETH MARTIN J:   I think that – that’s the hypothesis, 
isn’t it? 
 
NIALL, MR:   Well, it should be made clear to the witness.  
Not just looking at that paddock that there are no longer 
swathes around.   
 
CAHILL, MS:   I think the question was fairly put, your 
Honour.  It was the witness who - - -  
 
KENNETH MARTIN J:   Well, if that premise wasn’t 
understood, I think it is now.   
 
CAHILL, MS:   Yes.  
 
KENNETH MARTIN J:   So - - -  
 
CAHILL, MS:   But this is - - -  
 
KENNETH MARTIN J:   All right.  Put it again, Ms Cahill.  
 
CAHILL, MS:   Yes.  
 
KENNETH MARTIN J:   On your premise.   
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CAHILL, MS:   The – what I just put to you, Ms Gore, a 
moment ago, was the proposition that entire paddock  could 
be decertified for the presence of one or two canol a 
swathes in the corner.  Remember that?---Mmm.  
 
And your response was to say, “Well, in the analogy  of an 
overspray of 20 metres, you can…” - - -?---Mmm.  Mm m.  
 
Sorry, let – just let me finish?---Yes, sorry.  
 
“…you can decertify only part of the paddock.”  Whi ch then 
led me to the question of canola swathes in a corne r of a 
paddock, and whether you could decertify just the c orner of 
the paddock where those swathes were.  You said you  would 
have to be comfortable that there were no other swa thes 
elsewhere?---Right.   
 
Yes?---I mean then there are other matters too, tha t the 
area has to be fenced off.  
 
Yes?---Marked.  And that sort of thing.  So - - -  
 
But this is the position hypothetically, isn’t it?- --Yes.  
 
There’s an incursion of GM canola onto an organic 
farm?---Mmm.  
 
Certified – NASAA-certified organic farm.  But all that can 
be observed in this hypothetical situation is one o r two 
swathes lying in the corner of a paddock.  The ques tion of 
whether you just decertify the corner or you decert ify a 
greater area depends upon whether you feel comforta ble, 
that’s NASAA, that the – as to how confined the GM presence 
is.  Is that right?---Well, it’s not only a matter of 
feeling.  There would have to be some – like the in spector 
would have to agree with that assumption.   
 
Yes?---There’s testing done.  Or photographs.   
 
Testing of what?---Well, of vegetative matter if th at’s 
what we are looking for in what you - - -  
 
Do you mean like swathes for example?---Yes.  
 
Yes.  To see whether or not that is GM material?--- Yes.  
 
Yes, understood.  All right.  And so in this explan ation in 
this evidence that you have given, do I take it the n that 
you understand contamination by GMO material to mea n just 
the presence on the land – perhaps something more –  but 
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that’s certainly sufficient to constitute contamina tion in 
any quantity;  is that right?---Yes, it is.   
 
Thank you.  And do you say that – sorry, is that yo ur 
understanding of what the NASAA standard and the Na tional 
Standard provide?---Well, both of those standards s ay that 
there is no tolerance for GM material in an organic  system.  
Full stop.   
 
And that’s how you interpret that expression?---And  whether 
it’s on a farm or in a processing unit, there can b e no GM 
present.   
 
Okay.  And just to be clear, that’s how you interpr et that 
statement in the standards - - -?---It is.  
 
- - - to which you have just referred?---Yes.  
 
Yes.  All right.  Can we come back to your report?- --Mmm.  
 
And if you could just explain to me – I’m sorry, if  we just 
go back a second before we get there.  Talking abou t this.  
The time that it took for your report to be complet ed after 
the inspection in October.  That’s a period of more  than 
five months, isn’t it?---Mmm.   
 
And would you say that at the time because of work 
pressures at NASAA that was a normal period of time ?---I 
can’t – I can’t remember what we were generally doi ng.   
 
Did the normal or average length of time between 
inspection, report, and review, and decision, did t hat 
change depending whether it was an application for 
certification, or whether it was an renewal of 
certification, or whether it was a decertification,  or 
whether it was a recertification?---In regard to th is one, 
because it was decertified, it would have been high er up 
the priority than just a normal recertification rev iew, I 
would think.  
 
All right.  What about an annual inspection which d iscloses 
the use of a prohibited substance in the previous y ear?  
Would the priority in relation to that one be 
elevated?---When the inspection reports come in, th e 
inspection coordinator reads the inspector’s summar y at the 
end, to see whether they raise any issues like that , and 
she would flat that with the certification officers  to put 
that one further up the chain.   
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All right.  I see?---So we would be told, you know,  one 
like this for instance would be a higher priority t han just 
someone with issues, other issues.   
 
Someone with a clean sheet - - -?---Yes, that’s rig ht.  
 
- - - that it’s just a straight renewal - - -?---Ye s.  
 
- - - with no additional - - -?---That’s right.  
 
- - - conditions, or decertification of any stock, or 
anything like that?---That’s right.  
 
I understand.  Thank you.  Now we will bring you ba ck to 
your report at 416, and if you could just explain t o me 
first please this material inserted on the right-ha nd side 
of the box that says “operator category”?---Yes.  
 
KENNETH MARTIN J:   Sorry, which box are we talking about, 
Ms Cahill?  
 
CAHILL, MS:   Do you see the box a third of the way down, 
Operator Category, your Honour?  Page 416. 
 
KENNETH MARTIN J:   Yes.   
 
CAHILL, MS:   It’s the large box in the middle of the page.  
Operator Category on the left-hand side and then on  the 
right it says, “Producer” - - -  
 
KENNETH MARTIN J:   I see.   
 
CAHILL, MS:   - - - “stopped due to questions.” 
 
KENNETH MARTIN J:   Yes.   
 
CAHILL, MS:   So it’s that part beginning “producers.”  If 
you could explain that please, Ms Gore?---I think t his is 
relating to Steve’s questions about when he might b e 
recertified and we – this is the review.  Okay.  We  asked 
the Organic Advisory Board of NASAA whether - - -  
 
So is that what the OAB stands for?---Yes, yes.   
 
That was going to be one of my questions.   
 
KENNETH MARTIN J:   Sorry, who is that, the Organic 
- - -?---Advisory Board.  So it’s NTOs – Organic Ad visory 
Board.  They were – at that point I think there wer e four 
members.  So when we were doing reviewing or we had  
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questions from operators about the interpretation o f 
standards, we would ask them for their advice. 
 
CAHILL, MS:   I see.  And who was on the organic advisory 
board at this stage?---Yes, I’m pretty sure Jan Den ham, 
Phil Rowe, and then there were two other people and  I think 
Kate Hamer was one and I can’t remember the fourth person.   
 
So - - -?---So we would have sent them an email or we – 
probably most likely, to ask them because Steve had n’t 
deliberately planted this material or whatever, wou ld the 
five years be standing because he was asking, you k now, 
when he was going to get his certification back bec ause of, 
you know, monetary issues, whatever, whatever.  And  so we 
had asked them - - -  
 
Okay, and - - -?--- - - - for that.  Because usuall y when 
we finish a review, if the operator has asked any q uestions 
we answered those queries at that point and when th e 
documentation – the recertification documentation i s sent 
to the operator, that those answers are sent there as well. 
 
I see.  So just to be clear - - -?---Yes. 
 
Where it says: 
 

Stopped due to questions from Steve not addressed b y 
OAB – 

 
Does that explain perhaps why it took so long for t his 
review to be finalised?---That could be one of the reasons, 
yes. 
 
That you were waiting for some advice from the Orga nic 
Advisory Board in relation to one or more questions  that 
Steve asked of you.  Is that right?---Yes, that’s q uite 
likely.   
 
And you needed guidance and clarification from the Organic 
Advisory Board about those questions Is that 
right?---That’s right. 
 
And one of the questions was whether the minimum fi ve years 
of decertification in the event of GMO contaminatio n 
applied to him because the introduction of the GMO material 
to his property was accidental.  Is that a fair way  to put 
it?---Yes, I think so.  
 
Were there any other questions that you put to the Organic 
Advisory Board?---I can’t remember. 
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And they obviously came back to you at some stage w ith 
advice?---Well, it says here 30.3.12 that was addre ssed.  
So maybe that’s when they replied.   
 
KENNETH MARTIN J:   Well, that’s the date of your report, 
isn’t it?---That’s right.  That would be.  You know , that’s 
why I could finish it on the day I guess. 
 
CAHILL, MS:   And would that advice likely have been in 
writing?---Likely to be, yes. 
 
And would it likely - - -?---I can’t remember wheth er – I 
mean, without – because, you know, remember I haven ’t been 
there now for seven months and - - -  
 
Yes?---It would be in the system. 
 
And would you – sorry.  Maybe if you could just loo k 
through your report and tell me if that advice appe ars in 
your report at all?---30 March.  In the information  to 
client section on page 419, in section 4 there it s ays: 
 

Following your next inspection, a reconsideration o f 
the certification status of each of your paddocks w ill 
take place. 

 
That could have been the advice we were given - - -   
 
I see?---That at this point no recertification but - - -  
 
So is it a fair – sorry.  Is your evidence this the n, that 
as far as you can recall, as at the date that you c ompleted 
this report, it remained your understanding, with t he 
assistance of what you had been told by the Organic  
Advisory Board, that Mr and Mrs Marsh remained unde r the 
restriction of a minimum of five years of decertifi cation 
of paddocks 7 to 13 because of the presence of GMO 
material?---Yes, it is.   
 
Now, it didn’t matter, did it, whether or not or to  what 
extent GMO material was germinating on Eagle Rest a t this 
stage?  Is that irrelevant given the five year rule ?---I 
would say yes. 
 
Thank you.  And if we go to pages 386 and 387 of 
Ms Coleman’s report, which you would have read.  Ju st tell 
me if you would like to take a moment to just read through 
the typed material at the bottom of page 386 and on  to 387 
before I ask you a question.  Ready?---Mmm. 
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So there you had some information from Ms Coleman’s  
inspection that went directly to the number of volu nteers 
that had been detected in the period from – well, u p to the 
date of the inspection?---Yes. 
 
And she commented, in effect, that there were three  plants 
in paddock 11?---Mmm. 
 
One spindly one on the boundary of paddock 13?---Mm m. 
 
Another one in paddock 13.  Some of those she took samples 
of?---Mmm. 
 
And she commented that there were surprisingly few 
volunteers, given the extent of the incursion the p revious 
year?---Mmm. 
 
You were aware of all of that?---Mmm. 
 
But your evidence is this, isn’t it, as I understan d it, 
that none of that matters if the land has been cont aminated 
by GM in the first place, it’s five years minimum 
decertification.  So a lot of volunteers or few is 
irrelevant at this stage of the process.  Is that 
right?---That’s right. 
 
All right.  So the purpose of the inspection then i n 
relation to paddock 7 to 13 was what, at this stage ?---When 
an operator has a farm that is partly organic, part ly not 
certified, the inspector always has to look at the whole 
- - -  
 
I see?--- - - - property - - -  
 
I see.  So - - -?--- - - - no matter what. 
 
The only purpose in inspecting those decertified pa ddocks 
at this stage was really to ensure that that wasn’t  
impacting upon the certified portion.  Is that a fa ir way 
of putting it?---We were also checking up, I guess,  on 
these matters - - -  
 
Yes?--- - - - to see what – what was there as a thi rd - - -  
 
But was - - -?--- - - - third party, sort of.  You know, I 
mean, Steve had given a report about what he had fo und, but 
then the inspector was expected to go well over the se 
paddocks as well. 
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And verify or not what Mr Marsh had told NASAA, is that 
right?---That’s right.  Yes. 
 
That’s right?---And you can see too that she had ta ken 
photos, which was requested to do. 
 
So what, to your recollection, was the extent of ob servable 
presence of canola swathes on paddock 11 from the t ime of 
the incursion through to 24 October 2011?---I don’t  
remember. 
 
Is - - -?---I don’t remember that. 
 
All right.  Well, there’s – you would have looked b ack 
through the reports, wouldn’t you, when you - - -?- --When I 
was doing the review. 
 
Yes?---Yes. 
 
And the first report is one of a Ms Kathe Purves at  293.  
Have you read that?---I haven’t read it recently. 
 
You haven’t read it recently?---No. 
 
Not in preparation for coming to give evidence?---I  wasn’t 
given it. 
 
I see.  But you would have read it at the time?---Y es. 
 
And you would have then read at the time not only t hat one, 
but also the next one of Claire Coleman, which is a t page 
32 – 325, yes.  Thank you.  You would have looked a t that 
report at the time?---I would have.  Yes. 
 
And do you think you would have looked at that – th ose two 
reports with a view to forming an assessment of how  many 
swathes might have been on the land at the time of the 
incursion, observed?---How many? 
 
And where they were?---I’m not sure that I would ha ve gone 
into the detail about the numbers because the peopl e - - -  
 
Is that because the – sorry?--- - - - that, you kno w, did 
that review at that time would have considered all of that. 
 
All right.  So was your position then this, that th e 
decertification decision had been made, that decisi on had 
been dealt with.  As far as you were concerned, tha t five 
year rule was now imposed and there was nothing any body 
could do about that?---At the time when I would hav e done 
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the review, I would have read these reports very ca refully 
and if I had had any concerns, I certainly would ha ve 
raised them with both Wing Pang and Stephanie.   
 
With who?---Wingpang is another certification offic er.   
 
Yes?---Who was involved in the initial decision. 
 
Yes, and he, as far as you’re aware, still works at  NASAA, 
doesn’t he?---Yes, he does. 
 
KENNETH MARTIN J:   Sorry, what’s his name?---He’s a 
Chinese man and I never say his name correctly but it’s 
Wing Pang You is his name.   
 
CAHILL, MS:   So Wingpang is one word and You, Y-o-u 
- - -?---Surname. 
 
- - - is his surname.  I think he goes by the name of Luke, 
doesn’t he?---Yes, he does.   
 
As in Luke You?---Yes. 
 
But his real name is Wingpang, not Luke?---Wingpang , yes.   
 
Yes.  And he was involved in the original - - -?--- Yes, he 
was.   
 
- - - decertification decision with Stephanie Goldf inch, 
wasn’t he?---That’s right. 
 
And he still works at NCO?---Yes, he does.   
 
And you haven’t been there for a while but as far a s you’re 
aware there’s no reason why he could not have come to this 
court to give evidence about the decertification de cision 
that he made?---I have no idea. 
 
You have no idea?---No. 
 
But there’s no reason you know that would stop him from 
coming?---No. 
 
Thank you.  Now, 391 please. 
 
NIALL, MR:   While my learned friend is moving to that, I 
would like my learned friend to tender the report a t 293 to 
309.   
 
CAHILL, MS:   Tender it only on the basis that it goes to 
the fact of something that Ms Gore looked at.  If m y friend 
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wishes your Honour to have regard to it as to the t ruth of 
its contents, he will need to call Ms Purves, anoth er 
person whom, it seems from our point of view, there ’s no 
reason why she could not have been called to attest  to the 
truth of the contents of the documents she produced .   
 
NIALL, MR:   Your Honour, my learned friend has 
cross-examined on it.  I’m entitled to call for it to be 
tendered and it’s tendered for all purposes in my 
respectful submission. 
 
KENNETH MARTIN J:   What do you say about that?  That’s a 
rule in Walker v Walker as I understand it.   
 
CAHILL, MS:   Well, it’s – I’m not sure that’s right.  I 
have put to this – this witness – this witness that  that’s 
a document that she looked at at the time.  That do esn’t 
mean that it’s – goes in as to the truth of its con tents, 
your Honour. 
 
KENNETH MARTIN J:   Well, the document at 293 – 2039, which 
is numbered as 50 in volume 2 of the trial book, wi ll be 
adduced into evidence.  I will hear submissions in closing 
in terms of the magnitude of what it can be used fo r.  
Prima facie, I think Mr Niall is right in terms of it 
having been cross-examined in its (indistinct) purp oses, 
but there’s a lot of law on that, and I will hear 
submission on it. 
 
NIALL, MR:   If your Honour pleases.  Just saying 
(indistinct) at 325 to 331. 
 
KENNETH MARTIN J:   325 to 331, document 50 is in on the 
same basis. 
 
CAHILL, MS:   Well, we have no – Ms Coleman, as we 
understand it, is coming to give evidence.  So we d on’t 
have any difficulty with her.  Presumably, she’s – her 
witness statement, she’s attesting to the truth of it. 
 
KENNETH MARTIN J:   All right.  It’s in on a plenary basis. 
 
CAHILL, MS:   Now, 391 – just to be clear about this, this 
is, again, part of Ms Coleman’s report, Ms Gore, an d she’s 
reporting there the extent of the work being done b y the 
Marshes to monitor the germination of volunteers in  the – 
on their farm.  And again, on your understanding, e ven with 
great vigilance with that five year rule, there was  no 
opportunity to get any earlier recertification?---N o.  Not 
at that point. 
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Is that right?---That’s right. 
 
And it wouldn’t matter how vigilant they were and h ow few 
volunteers germinated, that five year rule is 
firm?---That’s the rule.  Yes. 
 
So even if there was no germination at all and all the 
swathes were collected, still the five year rule wo uld 
apply, is that right?---I think that’s what we were  asking 
clarification from the organic advisory board about , 
because it wasn’t intentional;  it was accidental.  So can 
this five year rule be – is it absolutely set in st one or 
not, and because there has never been any testing o f this, 
I think, you know, they were considering it.  But, I mean, 
this was only 12 months after. 
 
All right.  They - - -?---Organics is very strong o n the 
three years – absolute three years.  You know, you can have 
– people would ring up all the time and say, “Nothi ng has 
happened on my property for 15 years,” 35 years, 50  years, 
“We have virgin scrub, we have,” whatever.  The thr ee year 
rule is still the three year rule. 
 
But it’s five years in the case of - - -?---Of the GM.  
That’s right. 
 
- - - GMOs.  Yes.  All right.  And that’s a very cl ear 
rule, you say - - -?---Yes, it is. 
 
- - - in the NASAA standards?---Yes, it is. 
 
If you could go to volume 5 of the bundle, please, and turn 
to page 1293. 
 
KENNETH MARTIN J:   1293? 
 
CAHILL, MS:   Yes.  Volume 5, your Honour.  That’s the 
NASAA standard there?---Mmm. 
 
Could you just identify the five year rule for me, 
please?---Yes.  It’s 3.2.8 on 1318 – page 1318. 
 
Continuing: 
 

Planting or sewing for organic production will not take 
place until five years after the harvest or removal  of 
any genetically engineered crop that may have been 
planted on the land. 
 

- - -?---That’s right. 
 



DMJ  SC/CIV/PE/CIV1561/2012 
  

13/2/14   442 
4.00 GORE, D.L. XXN   

That’s the five year rule that you’ve just been ref erring 
to?---That’s right. 
 
Thank you.  All right.  Now, just coming back to Ms  
Coleman’s report at page 403. 
 
KENNETH MARTIN J:   403, did you say, Ms Cahill? 
 
CAHILL, MS:   403, your Honour.  Just to be clear here, Ms 
Coleman is talking about the possibility of sheep h aving 
eaten some GM material that has germinated since th e 
incursion last year, however since none has been no ted as 
germinating in the paddocks closer to the neighbour ing farm 
– that’s numbers 9 and 10 – (indistinct) suggest th at the 
amount likely to have been consumed to be minimal.  Again, 
that really doesn’t matter, having regard to the fi ve year 
rule?---Well, we would – yes.  You’re talking about  the 
sheep there as well. 
 
Yes?---They’re - - -  
 
But they’re on decertified land, aren’t they?---The y are, 
that’s correct. 
 
So the sheep are then therefore decertified?---Yes.   The 
animals can only have the – whatever certification the land 
has. 
 
Yes?---So if they’re not on certified land then the y can’t 
be certified. 
 
All right.  Thank you.  Now, there were volunteers that 
were tested, weren’t they?  There’s some reference there at 
406.  Have you got 406 there?---Yes. 
 
Can I suggest this, Ms Gore:  residue sampling is r eally 
only applicable, isn’t it, in relation to chemical 
residue?---Well, that’s the heading in the inspecti on 
report – residue - - -  
 
But it doesn’t really apply to GMO plants on a prop erty, 
does it?---Well, they weren’t looking for residues at this 
point;  they were looking to see whether they were GM 
material.  And that’s just the heading, so it – you  know, 
that may need to be changed in the NASAA template. 
 
But normally, what one would understand as residue testing 
is where there has been an overspray onto some land  or into 
some crops or pasture, and one wants to know whethe r there 
is any residual chemical in the crop or the soil or  the 
pasture, is that right?---Mmm. 
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So, not directly applicable, the language, “residue  
sampling”?---I guess that Claire felt that this was  the 
only section of the inspection report template wher e the 
sampling could be put. 
 
All right.  And the fact that – over the page at 40 7, the 
fact that the Marshes had demonstrated that they we re 
prepared to continue to vigilantly monitor, to cont ain 
everything, pull up the volunteers, to uphold the i ntegrity 
of the standards.  With that five year rule, that r eally 
was not going to be sufficient to - - -?---No. 
 
- - - allow recertification any earlier?---Really n ot. 
 
All right.  Now, in you report which starts at 416,  you – 
at 417, talk about previous non-compliances?---Yes.  
 
And there are four major non-compliances that you 
identify?---They are brought forward from the previ ous 
year’s - - -  
 
I beg your pardon?--- - - - report. 
 
I see.  So that’s not your work?---No, but we have to 
report whether or not they have been closed out, so  have 
they been addressed. 
 
I see?---And so the answer is, yes, that they had b een. 
 
Corrective action had been verified at inspection i n 
relation to the 3.2.9?---So after an inspection rep ort, if 
a non-compliance is found, the operator is told abo ut it;  
then they have to tell us what they are going to do  about, 
which is all very nice but when the inspector then next 
goes for reinspection, they have to look at records  or they 
have to verify that the operator actually has done what 
they said they were going to do.  That’s why that i s 
followed up at the next review. 
 
But the why there, at the bottom of page 417, signi fies 
that the Marshes have taken corrective action in re lation 
to the 3.2.9 non-compliance?---I think that it – I mean, we 
would have to look back into their inspection repor t but it 
just means that whatever they could do they have – they 
have done - - -  
 
I see?--- - - - for that, but that won’t change the  status.  
That isn’t – they don’t – the status – change is on ly done 
by the reviewer this time around, if there’s going to be 
any. 
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I see.  Now, there’s a reference to 3.2.9 here as t he 
standard which has not been complied with?---Mm. 
 
But it was your understanding, was it, that 3.2.8 w as the 
applicable standard, not 3.2.9?---Well, the 3.2.8 t alks 
about the timeframe.  The 3.2.9 talks about where N ASAA 
considers there is an unacceptable risk so that’s w hat the 
reviewers had based the decertification on. 
 
I see  And that unacceptable - - -?---So at that ti me they 
hadn’t – I don’t know if they had stated timeframes .  They 
had just – because there’s an unacceptable risk, th ey had 
decertified them. 
 
And, again, the unacceptable risk of contamination comes 
from your understanding that contamination includes  the 
mere presence of swathes, GMO swathes lying on the 
land?---That’s right. 
 
Understood.  Thank you.  Now, can I just ask you at  419, 
Ms Gore, about the information at numbered paragrap h 2 
regarding the feeding of sheep?---Mm. 
 
Is that information that was provided to you, or ad vice or 
guidance, from the Organic Advisory Board?---Can’t – I 
cannot remember.  Quite possibly.  I can’t remember . 
 
KENNETH MARTIN J:   So is that number 2, “Can we feed our 
decertified sheep”? 
 
CAHILL, MS:   Yes.  That’s it. 
 
KENNETH MARTIN J:   Right. 
 
CAHILL, MS:   Ms Gore, Mr Marsh has a question, which was 
whether he could feed his decertified sheep on cert ified 
organic land decertified grain, which was produced off the 
contaminated land?---Yes. 
 
And that was the answer that was given?---That’s ri ght. 
 
And essentially, because they’re decertified sheep,  the 
answer was that that was really outside NASAAs 
purview?---Well, it is and – but they were feeding them on 
certified land.  That was the issue and, you know, they 
gave the answer there about doing it in troughs or,  you 
know, restricting the area where the grain was fed on the 
certified land.   
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All right.  So what was the - - -?---We were trying  to be 
helpful - - -  
 
Yes?--- - - - as we could, to help Marshes. 
 
And so what were the concerns that were being addre ssed in 
this management plan that was agreed?  What was – s o you 
had decertified sheep on certified land eating - - -?---You 
can have decertified sheep on certified land as lon g as 
they are fed certified grain or - - -  
 
Yes, and here it was decertified grain, wasn’t it?- --That’s 
right, and - - -  
 
So what was the concern that you were trying – or t he risk 
you were trying to mitigate specifically here?---We ll, 
putting any further – you know, like, contaminating  any of 
the land – certified land. 
 
How would that happen?---Through their poo and thei r wee.  
 
But what was going in their mouths?---Or if the gra in is 
spilled - - -  
 
So you were - - -?--- - - - and there was contamina tion in 
it. 
 
Had that been tested?  Had that grain been tested?- --Grain.  
Well, it’s decertified grain, so I don’t know that it had 
been tested. 
 
So - - -?---But it was decertified.  So if it’s not  organic 
then there’s an issue because - - -  
 
So in NASAAs mind, is this fair to say, there was a  
possibility that there was some GMO material in tha t 
grain?---It’s decertified grain, so it’s not organi c so 
there are risks for whatever – wherever it comes fr om.   
 
And there was approval for some – with some restric tions 
that decertified grain that might have GMO material  in it 
to be used to feed sheep on certified land?---Mmm. 
 
All right.  Now, just in relation to these forms, t here’s a 
section, isn’t there, in these forms which is addit ional 
material not for publication?---Yes. 
 
And what’s that about?  Why do you have that?---We have 
that – that information doesn’t usually go back to the 
operators.  It doesn’t get put on any letters that they get 
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sent.  It’s for internal memos that are to do with that 
review for that year. 
 
And that appears here below your signature?---Yes. 
 
Right at the bottom of page 419?---Yes. 
 
And that – what’s the determinant as to whether it goes 
into the not-for-publication section or the publica tion 
section?  Why would you put something in the not-fo r-
publication section?---Because it might be just an internal 
question. 
 
I see?---With an NCO.   
 
Your Honour, I can pause there for today if that’s 
convenient.   
 
KENNETH MARTIN J:   Yes, it is.  How much longer do you 
think you will be with this witness,  Ms Cahill? 
 
CAHILL, MS:   Probably only about half an hour to 45 
minutes.   
 
KENNETH MARTIN J:   All right.   
 
NIALL, MR:   This witness has come from interstate, 
your Honour.  Is there any chance we could finish h er 
today?   
 
CAHILL, MS:   We can keep going if your Honour can.   
 
NIALL, MR:   But I’m in your Honour’s hands and my learned 
friend’s hands. 
 
KENNETH MARTIN J:   Regrettably, I have got to be at a 
meeting in the other building at 4.30 so – but I wo uld if I 
could but I can’t.  I’m happy to start a bit earlie r 
tomorrow if the witness can get on an earlier fligh t or 
something.   
 
NIALL, MR:   Thank you, your Honour.  We have some video 
witnesses tomorrow.   
 
KENNETH MARTIN J:   Yes.   
 
NIALL, MR:   So - - -  
 
KENNETH MARTIN J:   Sorry, just give me the batting order 
for - - -  
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NIALL, MR:   Yes.  It’s pretty much as it was planning to 
be originally.  So it’s Mr Ayachit by video at 10.3 0 for 
one hour.   
 
KENNETH MARTIN J:   Yes.   
 
NIALL, MR:   And then Professor Van Acker at 11.30 by video 
for one hour and then we will call Ms Goldfinch, an d if 
we’re still - - -  
 
KENNETH MARTIN J:   Over the video?  
 
NIALL, MR:   No, she will be here.   
 
KENNETH MARTIN J:   She will be back, okay.   
 
NIALL, MR:   She will be returned, and then the two Mortons 
are available on short notice if we run out of time , and 
then we have got Ms Gore to complete.  Well, I’m ju st 
thinking about how your Honour might - - -  
 
KENNETH MARTIN J:   How long did you say you might need, 
Ms Cahill? 
 
CAHILL, MS:   Half an hour to 45 minutes, your Honour.   
 
KENNETH MARTIN J:   Well, if we started at 9.30 - - -  
 
CAHILL, MS:   I can do that.   
 
KENNETH MARTIN J:   - - - then if you knocked it off in 
45 minutes we could have a short break and then lin k-up for 
the video link to Mr Ayachit.   
 
NIALL, MR:   Yes, your Honour.  That’s convenient.   
 
KENNETH MARTIN J:   All right.  Is that convenient to you 
to be here at half past 9 tomorrow, Ms Gore?---Yes.    
 
All right.  Thank you.  You are in cross-examinatio n at the 
moment, so that’s an important part of the case.  Y ou 
shouldn’t speak to anybody about the merits of the case 
- - -?---Yes. 
 
- - - in that period.  All right.  We will adjourn in this 
matter for the resumption of the cross-examination of Ms 
Gore at half past 9 in this courtroom tomorrow morn ing.   
 

(THE WITNESS WITHDREW) 
 

AT 4.18 PM THE MATTER WAS ADJOURNED UNTIL 



BC  SC/CIV/PE/CIV1561/2012 
  

13/2/14   448 
4.18    

FRIDAY, 14 FEBRUARY 2014



BC  SC/CIV/PE/CIV1561/2012 
  

13/2/14   449 

Auscript are contracted by the Department of the At torney 
General to record and/or transcribe court and tribu nal 
proceedings in Western Australia as specified under  a 
government Contract.  This Contract prescribes the 
recording and transcription production standards th at must 
be adhered to. 
 
 
The transcript of CIV1561/2012 Marsh v Baxter heard  on 
13/2/14: 

• Is a written reproduction of the audio record of th e 
proceeding; 

• Is a complete transcript except where otherwise 
stated.  Any "indistinct" notations within the 
transcript refer to those parts of the recording th at 
could not be accurately transcribed due to speech 
clarity, recording quality or other factors impacti ng 
word intelligibility. 

 
Certified on 13/2/2014.  

 


