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 Even in the case of a solicitor-client relationship, long accepted as a status based fiduciary 

relationship, the duty is not derived from status.  As in all such cases, the duty is derived from 

what the solicitor undertakes, or is deemed to have undertaken, to do in the particular 

circumstances.
 1 

 

 
In some [exceptional] cases, it is simply not reasonable for a client to claim that it expected a 

law firm to owe it exclusive loyalty and to refrain from acting against it in unrelated matters ... 

[The Court will consider various factors] when determining whether there was a reasonable 

expectation that the law firm would not act against the client in unrelated matters.
2
 

 

 

Summary and essential concepts 

 

The focus of this conference is on fiduciaries. This paper addresses an important and 

difficult question at the heart of the law concerning fiduciaries.  But the question is 

not confined to fiduciary law.  It has repercussions throughout the law of obligations.  

The question is the role played by the status or office of a person in determining the 

obligation owed.  One possible answer to this question forms part of a larger 

perspective which can reduce the tesserarian nature of fiduciary litigation. 

 

The New South Wales Court of Appeal makes an important point in the quotation at 

the start of this paper.  This point is that a fiduciary's duty is not derived from status.  

A similar point is made in the second quotation above was made on 5 July 2013 by 

the Supreme Court of Canada.
3
  But if fiduciary duty is not derived from status then 

this gives rise to a conundrum.  Why do courts commonly speak of fiduciary 

relationships?  Why do courts emphasise the duties that arise in relationships of a 

particular status?  The answer which I will tentatively suggest is that status may play 

an important part of the background material by informing the duties which are 

undertaken by particular persons. In other words, where a duty arises because of a 

manifest, or objective, undertaking the status or office held by a person is an 

important circumstance in determining the scope of the duties which the officeholder 

reasonably undertook.   

 

This paper makes one assumption which is justified only briefly here.  The 

assumption is that the existence of an undertaking, objectively manifested, is a 

                                                 

 Justice of the Supreme Court of Western Australia.  My thanks to Daniella Spencer-Laitt for research 

assistance.   
1
 Beach Petroleum v Kennedy (1999) 48 NSWLR 1, 188 (Spigelman CJ, and Sheller and Stein JJA).  

The only quibble which one might have with this quotation is that an objective undertaking does not 

involve a 'deeming' or any fiction.  It is not a proxy for subjective thoughts. 
2
 Canadian National Railway Co v McKercher LLP [2013] SCC 39 [37] (McLachlin CJ for the Court). 

3
 Canadian National Railway Co v McKercher LLP [2013] SCC 39. 



precondition in equity for a fiduciary obligation to arise.  I have made a more 

substantial argument concerning this precondition elsewhere.
4
  There are many 

authorities which emphasise the need for an undertaking.   

 

Not every undertaking, nor even every undertaking said to be made by a person in a 

fiduciary relationship,
5
 is a fiduciary undertaking.  The dominant position in authority 

is that before an undertaking can become a fiduciary undertaking the undertaking 

must include a pledge to act, or behave, in a particular manner.  Sometimes this 

pledged manner of performance of the undertaking is described as a requirement that 

performance will be in the other party's best interests.  Sometimes it is expressed as a 

requirement that the undertaking be performed 'loyally' to that other party.  On other 

occasions it is expressed as a requirement that the duty be performed for the 'proper 

purposes' for which it was conferred.  All of these formulations can be problematic.  

But the important point is that however the manner of acting or behaving is expressed, 

the manner of performance of an undertaking is not a freestanding duty.
 6

  An 

'obligation' to be 'loyal' invites the question: loyalty to do what?  Loyalty can be 

infinitely variable as Horace illustrated, and Auden satirised:  dulce et decorum est 

pro patria mori.  In law, loyalty cannot be understood without knowing the 

performance in relation to which loyalty is required.  The performance is the 

obligation undertaken.  The manner in which the duty is performed is part of the 

undertaking but it is generally said to be that which attracts the epithet fiduciary.   

 

There is a conundrum which arises from a focus upon construction of an undertaking 

to determine the content of a fiduciary duty.  The conundrum is as follows: why do 

we speak of fiduciary relationships?  If (i) the content of the fiduciary duty is 

determined by the objective undertaking and (ii) the distinctiveness, or fiduciary 

nature, of the undertaking is determined by the particular undertaking as to the 

manner in which the duty will be exercised, then why should it matter whether the 

undertaking is made as part of a particular relationship or not?  In other words, what is 

the relevance of status or relationships in determining the content of objectively 

undertaken duties?   

 

The answer to the conundrum may be that the role of a fiduciary relationship depends 

upon an understanding of the role of status in the law concerning voluntary 

undertakings.  The essential point in this paper is to float the thesis that status 

performs the same role in relation to fiduciary duties that it performs generally in the 

law of obligations.  

 

This paper is divided into three parts.  First, I explain the nature of a fiduciary duty:  

how it arises and how the content of the duty is determined.  This part is in the nature 

of a summary of more detailed arguments which I, and others,
7
 have made elsewhere.   
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Secondly, I turn to the role of status in the law of obligations generally.  Two 

examples are given:  the role of status in relation to implied terms and the role of 

status in relation to the law of common callings. In each case, it is strongly arguable 

that status operates as part of the context by which reasonable expectations are 

formed.   

 

Thirdly, I return to fiduciary duties and explain how an understanding of the operation 

of status in the law of obligations can help us understand its role in determining the 

content of a fiduciary undertaking. 

 

There is one significant exclusion from this paper.  This paper is concerned only with 

fiduciary duties as they arise in equity.  It does not deal with duties which a statute 

might describe as 'fiduciary' or the inter-relationship between fiduciary duties in 

equity and those under statute.  Parliament can create new duties which in equity 

would not be considered 'fiduciary', and can attach the same remedial consequences 

upon those duties.  Parliament might even attach the label 'fiduciary' to duties which 

had never previously been regarded as fiduciary.  Or it can redefine and shape 

fiduciary duties and their remedial consequences.  For instance, in United States v 

Mitchell,
8
 Marshall J, for the majority, spoke of the fiduciary duty 'established by the 

Act [Indian General Allotment Act 1887] and of the subsequent statutory and 

administrative developments which clarified and fleshed out that duty.' 

 

Part I:  The nature of a fiduciary duty 

 

The word ‘fiduciary’ derives from the Latin fiducia meaning trust or confidence.
9
 The 

origins of a fiduciary duty depend upon the extent of the link between concepts that 

are thought to be necessary and the point at which it might be thought that one 

concept ceases being developed and a new concept is born.  Some association might, 

nevertheless, be drawn between the modern conception of a fiduciary duty and the 

Roman law concept of fiducia.  In Roman law, fiducia was a pactum.  It was an 

‘appendage to a conveyance’.
10

 Its primary use was a direction to the holder of 

property concerning that person’s obligations in relation to the property. The Roman 

concept of fiducia cum amico
11

 which still exists in Civilian jurisdictions,
12

 requires a 

person who receives assets of another to deal with them in good faith. 

 

There are two important preliminary points which must be understood in order to 

comprehend the operation of fiduciary duties.   

 

First, a fiduciary duty requires an undertaking.  I have made this point elsewhere
13

 but 

the notion most famously derives from the academic
14

 and judicial
15

 work of Paul 

Finn.  The core proposition of this Part of the paper is that the fiduciary undertaking is 

always manifested by the conduct of the fiduciary.  In this sense the fiduciary 
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undertaking is voluntary:  it is not imposed by law independently of the fiduciary's 

manifest intentions.  So, apart from statutory duties, and other duties imposed such as 

by the law of torts (eg the duty not to deceive), a person might be appointed as a 

guardian, as a director, as a trustee, or as a solicitor, and the undertaking upon 

appointment might provide clearly that he or she can perform duties in a manner 

which involves putting himself or herself in a position of conflict or that he or she 

might be permitted to use the position to make profit in a particular way, possibly at 

the expense of the principal.  Equity does not prohibit such agreement, whether in a 

contractual context or in a trust deed or other settlement or undertaking.  Indeed, in 

commercial trusts it is almost universal today for trustees to profit, via remuneration, 

from their positions.     

 

The importance of the fiduciary undertaking is also not confined to fiduciary duties in 

equity.  For instance, in the United Kingdom it has an important statutory role in the 

Charities Act 2006 (UK) which has, at the heart of its definition of charity in s1(1), 

the concept of an 'institution'.  Section 78(5) defines an institution as including 'a trust 

or undertaking'.  The Charities Act 1960 also referred to undertakings in s46(1). 

 

The second point is that the sub-division within undertakings, involving a class of 

undertaking as 'fiduciary', is a modern conception.  As Sealy and Finn observed 

decades ago, the term 'fiduciary' only became common in the law reports of the mid-

19th century.
16

 But although the concept of a 'fiduciary' undertaking is a recent one, 

the concept of an undertaking itself is extremely old.  The undertaking, initially 

genuine and later also fictional, was central to the plea of assumpsit (he undertook).  

Prior to the emergence of a distinct law of contract, an undertaking did not require 

consideration from the plaintiff for a successful action based upon mis-performance 

of an undertaken responsibility.
17

 

  

Today, an undertaking which is supported by consideration will usually be legally 

binding as a contract.  Historically, however, consideration was not necessary for an 

undertaking to be a binding assumpsit.  And even today a unilateral undertaking can 

be binding without consideration in various situations such as where the undertaking 

is in the form of a deed, or if it involves a letter of credit, or if it involves an 

undertaking to hold rights on trust.   

 

The characterisation of an undertaking as 'fiduciary' might be seen as a general 

example of another situation in which courts will treat undertaken obligations as 

binding even if they are unilateral.  But it may, nevertheless, be doubted whether there 

is any utility in a quest to identify a precise boundary between those undertakings 

which are fiduciary and those undertakings which are not.  Making consequences 

depend upon whether a misleading label is attached to the undertaking is almost 

certain to cause confusion in the law.  Nearly 40 years ago in the first page and core 

proposition of his great work on fiduciaries, Finn observed that the 'rules are 

everything.  The description "fiduciary", nothing.'
18

  The label 'fiduciary' is also 

misleading due to its etymology in 'trust' and 'confidence'.  It is well known that 
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'fiduciary duties' can arise despite the absence of any relationship of trust or 

confidence.  Even when a fiduciary duty is owed by a trustee, the duty does not arise 

because of the fiducia or 'trust' which is sometimes said to inhere in that relationship. 

There need be no relationship of trust or confidence between a trustee and a beneficiary; 

the beneficiary might not know of the trust and the beneficiary might not even be born.19 

 

Nevertheless, on the state of the current law, it is often necessary to decide whether 

the label 'fiduciary' should be attached to a particular undertaking in order to 

determine whether various consequences should arise.  On one view, the undertaking 

is 'fiduciary' if it incorporates a pledge that the duty will be performed in a particular 

way.  Sometimes this manner of performance is described as being in the 'best 

interests' of the principal.  In the United States, Scott made this point more than 60 

years ago, saying that the fiduciary undertaking could be contractual or gratuitous, but 

the key point was that the nature of the undertaking involved undertaking to act in the 

interests of another person.
20

  In Australia, in the leading Australian formulation of 

the fiduciary duty, Mason J explained that the 'critical' feature of fiduciary 

relationships was that the fiduciary 'undertakes or agrees to act for or on behalf of or 

in the interests of another person in the exercise of a power or discretion which will 

affect the interests of that other person in a legal or practical sense.'
21

  This statement 

has been quoted with approval in Australia on many occasions.
22

   

 

The same is true in Canada.  Putting aside the reference to statute, in Galambos v 

Perez
23

 the Supreme Court of Canada said of fiduciary duties in equity that '[i]t is 

fundamental to all ad hoc fiduciary duties that there be an undertaking by the fiduciary, 

which may be either express or implied, that the fiduciary will act in the best interests of 

the other party… In cases of per se fiduciary relationships this undertaking will be found 

in the nature of the category of relationship in issue.'  The final, and important, sentence 

is considered in Part III of this paper. Again, in the Supreme Court of Canada in 

Hodgkinson v Simms,
24

 La Forest, L' Heureux-Dubé and Gonthier JJ explained, quoting 

from Finn, that 'the "end point" in each situation is to ascertain whether "the one has the 

right to expect that the other will act in the former's interests (or, in some instances, in 

their joint interest) to the exclusion of his own several interests'.  Most recently, two 

weeks ago the Supreme Court of Canada held that even in a per se fiduciary relationship 

such as that of lawyer-client there can be examples where a law firm might not owe 

exclusive loyalty to its client.  Whether or not this proposition applies in other 

jurisdictions especially in the context of different statutes and regulations, the essential 

basis for the conclusion of the Supreme Court was whether there is a reasonable 

expectation by the client of such loyalty from the law firm.    

 

Although it is not necessary for the purposes of this paper to quibble with the widely 

accepted formulation that a fiduciary duty requires that the undertaking be performed 
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in the best interests of the principal, it suffices to say that there may be some 

difficulties with the expression of that proposition in those terms.  It might be that a 

better approach, although still not without difficulty, could be that the essence of what 

makes an undertaking a 'fiduciary' undertaking is that the undertaking concerns the 

performance of a duty in a way which is consistent with the consideration of the 

interests of the principal (the positive aspect) and not in a way which is extraneous to 

the purposes of the duty (the negative aspect).  There are three reasons why this more 

limited formulation might be preferred. 

 

First, a trustee might undertake to hold assets on trust subject to a general power to 

distribute the assets to anyone in the world (including himself or herself).  No 

decision has yet held a general power to be invalid.  The existence of this power, if 

valid, must mean that there is no duty for the trustee to act in the best interests of the 

beneficiaries since a duty to act in a particular manner, with a power not to do so, is 

no duty at all.   

 

Secondly, consider an example. Suppose a trustee holds a trust fund on a discretionary 

trust for 3 objects with an absolute discretion as to the amount, if any, which will be 

distributed to each.  The trustee carefully considers the circumstances of the 

beneficiaries and distributes all of the trust funds to person B.  Unknown to the 

trustee, person B has a chronic gambling habit and the distribution is soon gambled 

and lost.  On the assumption that the distribution was not in the best interests of any of 

the objects, still less in the best interests of all of them, could it be said that the trustee 

is liable for failing to distribute the trust fund in the best interests of the objects of the 

trust?  The answer may be 'no'.  As the joint judgment in the High Court of Australia 

of McHugh, Gummow, Hayne and Callinan JJ explained in Pilmer v Duke Group,
25

 

'there is not imposed upon fiduciaries a quasi-tortious duty to act solely in the best 

interests of their principals'.  As the House of Lords and High Court of Australia have 

both emphasised, the description of the manner of exercise of fiduciary powers
26

  

 
clearly cannot be done by enumeration, since the variety of situations facing directors of 

different types of company in different situations cannot be anticipated. No more, in their 

Lordships' view, can this be done by the use of a phrase -- such as 'bona fide in the interest of 

the company as a whole,' or 'for some corporate purpose.' Such phrases, if they do anything 

more than restate the general principle applicable to fiduciary powers, at best serve, 

negatively, to exclude from the area of validity cases where the directors are acting 

sectionally, or partially i.e. improperly favouring one section of the shareholders against 

another. 

  

A third reason which, on one view, might favour the more particular formulation or 

characterization of the manner of performance of an undertaking as fiduciary rather 

than a broad 'best interests' or 'loyalty' formulation is that the more particular 

formulation does not require a single undertaking to be 'filleted' into fiduciary and 

non-fiduciary components such as an undertaken duty of care.
27

  Nor does it create a 
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distinction between fiduciary powers of care and (non)fiduciary duties of care.
28

  Nor 

does it require that fiduciary duties are all proscriptive.
29

  Each of these points is 

controversial and different countries, and different courts, have reached different 

conclusions. 

 

The ultimate point about fiduciary duties was made by Fletcher Moulton LJ almost a 

century ago: ‘[t]here is no class of case in which one ought more carefully to bear in 

mind the facts of the case’.
30

 In each case the undertaking and the manner of its 

performance is generally treated as a question of construction of the undertaking.  Or, 

as the matter was put in the Supreme Court of Canada,
31

 and also in Grimaldi v Chameleon 

Mining NL (No 2)
32

 by the Full Court of the Federal Court, whether a reasonable person 

would be entitled to expect performance of the duty in that way: 
 

A person will be in a fiduciary relationship with another when and insofar as that person has 

undertaken to perform such a function for, or has assumed such a responsibility to, another as 

would thereby reasonably entitle that other to expect that he or she will act in that other's 

interest to the exclusion of his or her own or a third party's interest. 

 

Part II:  The evolution of status in the law of obligations: two examples 

 

Example 1:  Common callings 

 

The first example where status or office is sometimes thought to dictate the nature of 

obligations owed is in relation to 'common callings'.  Holdsworth argued that the 

origin of liability upon a common calling was the notion that persons holding a 

particular status were regulated by law.  Hence 'persons like innkeepers or common 

carriers, and perhaps persons like smiths or surgeons, were considered to be bound by 

their calling to show a certain degree of skill in their respective callings'.
33

  The basis 

for the action, Holdsworth asserted, was 'at bottom public policy. It was for the 

interest of the community – then as now – that persons who professed a particular 

calling should show an adequate amount of care, skill and honesty in following their 

calling.'
34

 

 

Holdsworth's version of the history of the common callings is controversial.  The late 

AWB Simpson argued that no particular categories of common calling ever existed.  

The adjective 'common' applied to hangmen, prostitutes, informers, serjeants, 

labourers, attorneys, innkeepers, carriers, and many others: it 'means no more than 

available to or for the public'.
35

   

 

In any event, the 'status' conception of the liability of a common calling gradually 

receded.  In a later consideration of the evolution of special assumpsit, Holdsworth 
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explained that by the 17
th

 century the centrality of the undertaking had meant that the 

adoption of 'these forms of assumpsit in these cases tended to promote and emphasise 

a transition from status to contract'.
36

  A general consensus emerged that it was not the 

particular status of an individual which gave rise to the duties of a common calling 

but the nature of the undertaking made by the individual.   

 

In Sir Percy Winfield's famous history of negligence in torts,
37

 he traced the different 

conceptions of the basis for rules concerning the common callings including that 

which was floated by Coke after the Ipswich Tailor's Case,
38

 that the liability based 

upon a common calling, such as that of a common carrier, was based upon a general 

undertaking of safe delivery.  By the time of Blackstone this undertaking conception 

had become central.  Blackstone explained that this class of contracts 'arises upon this 

supposition that everyone who undertakes any office, employment, trust, or duty 

contracts with those who employ or entrust him, to perform it with integrity, diligence 

and skill'.
39

   

 

The modern conception is now firmly rooted in the notion of an undertaking.  In the 

leading Australian case of James v Commonwealth,
40

 Dixon J rejected the argument 

that the Commonwealth had induced common carriers to breach their duty to carry Mr 

James' fruit, finding that the carriers had not undertaken or assumed a common duty:
41

 

   
The holding out or profession of the character of common carrier may be expressed, or it may 

be, and usually is, implied by a course of business or other conduct. It is in every case a 

question of fact whether the character of a common carrier has been assumed. In considering 

that question an important matter is whether the carrier holds himself out as ready without 

discrimination to carry the goods of all persons who may choose to employ him or send him 

goods to be carried. If, instead of inviting all persons without discrimination to use his ships or 

vehicles, he reserves the right of choosing among them, independently of the suitability of 

their goods for his means of transportation and without regard to the room or space he has 

available, then he is not a common carrier. 

 

Although the common calling arises as a matter of an undertaking, one particular 

aspect of the common calling should however be emphasised.  That aspect is that the 

undertaking is to the public at large.  As Dixon J explained, a person is not required 

to make an undertaking to the public generally to perform a service, but if he or she 

does so then that duty can be breached if it is not performed in relation to an 

individual.  For this reason, the duties arising from the common callings are 

sometimes described as 'public' duties and the possibility arose of proceeding for 

breach upon a criminal indictment.
42

  So 'if an inn-keeper … hangs out a sign and 

opens his house for travellers, it is an implied engagement to entertain all persons who 

travel that way and upon this universal assumpsit an action on the case will lie against 
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him for damages'.
43

   Similarly, a standard common law count in the case of a 

common carrier for the refusal to carry goods was as follows:
44

 

 
 That the defendant was a common carrier of goods for hire ... and the plaintiff at a reasonable 

and proper time ... tendered to him ... at his place of business for the receipt of goods to be 

carried by him as such carrier to receive the same and carry them [for delivery] for hire to the 

defendant; and the plaintiff was then ready and willing and offered to pay to the defendant his 

reasonable hire ... and the defendant then had sufficient time, means and convenience to 

receive and carry and deliver the said goods as aforesaid, and could and ought to have done 

so; yet the defendant did not nor would receive and carry the said goods for the plaintiff. 

 

Common callings still exist today.  But an undertaking to the public to perform a 

service without discrimination is not common.  Hence, the onus of proving that there 

has been no reservation of a right to discriminate is on the person who alleges that 

some particular carrier is a common carrier.
45

  The question has become one of 

construction of an undertaking.   

 

Although the question is one of construction of the undertaking, status is not wholly 

irrelevant.  There are some instances where status leads to a reasonable expectation 

that the undertaking is one to act in a common calling.  Barristers and taxi drivers are 

examples of this, although today the reasonable expectation is reinforced by ethical 

and regulatory duties of the barrister and taxi driver.  Further, if a common calling is 

found, the status of the obligor might affect the nature of the particular rights and 

duties found to be as undertaken.  An example is the common law lien which is 

imposed upon the recipient of a service provided by common calling.  The 'common 

law lien' was differentiated by Lord Kenyon from liens which the common law 

recognised by usage or agreement.  When the common calling obligations were 

thought to be based upon considerations of public policy the lien was rationalised as a 

corresponding benefit to the obligor.  It was said that the common law lien arose 

'where a party was obliged by law to receive goods … in which case as the law 

imposed the [burden] it also gave him a power of retaining for his indemnity'.
46

  But, 

as the basis of the common calling moved to a model concerned with undertakings, 

the basis for the common law lien became rooted in the expectation that the status of a 

person as a common obligor in that industry would generally carry a right to a lien.  

By the time of the Bills of Lading Act 1855, it became recognised that the 'receipt of 

the cargo by the indorsee of the bill of lading is evidence of an agreement to be bound 

by its terms, whatever they may be'.
47

  As the House of Lords later explained, '[t]he 

inferred contract is not a fiction. It is a contract which the court concludes has come 

into existence because that is the proper finding of fact to make on the evidence in the 

case.'
48

  The common law lien for freight or for general average arose as part of the 

contractual undertaking 'unless the bill of lading contained words waiving or 

negativing the lien (as by stamping the bill of lading "freight prepaid")'.
49
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Example 2:  Implied terms  

 

Another area in which it has been thought that a duty is imposed upon a person due to 

status or office is in circumstances where the term is implied by custom or usage in an 

industry in which a person holds office or status.  Like the instance of a common 

calling, it was not historically clear upon what basis the obligation arising from 

custom or usage was imposed upon a person.  The concept of a 'general custom' was 

described by reference to the operation of the common law itself: 'where 'a new case 

has to be decided, where analogy will not help as an authority or a guide, the lawyer 

must have recourse to what is called his discretion or common-sense, which is, in fact, 

customary reason'.
50

 On this broad view of custom, all duties arising from custom 

would properly be seen as imposed as a matter of law rather than arising from 

construction of an undertaking. 

 

But, there was a more limited use of custom as importing obligations.  In Hutton v 

Warren
51

 Parke B spoke of the obligation from custom or usage being imported into a 

lease 'by implication'.  The basis for the imposition of an obligation arising from 

custom was therefore implication of that obligation as a term of the undertaking.  In 

the United States Supreme Court, in Barnard v Kellogg,
52

 Davis J said: 
 

The proper office of a custom or usage in trade is to ascertain and explain the meaning and 

intention of the parties to a contract, whether written or in parol, which could not be done 

without the aid of this extrinsic evidence. It does not go beyond this, and is used as a mode of 

interpretation on the theory that the parties knew of its existence, and contracted with 

reference to it…But if it be inconsistent with the contract, or expressly or by necessary 

implication contradicts it, it cannot be received in evidence to affect it.  

   

The role of status, or office, was as a background fact of an industry where there was 

broad acceptance of particular conduct from which to deduce the terms of that 

agreement.  In Browne on Usage and Custom this more limited conception of duties 

that can arise by custom was explained in the following way:
53

 

 
Seeing that custom is only to be inferred from a large number of individual acts, it is evident 

that the only proof of the existence of a usage must be by the multiplication or aggregation of 

a great number of particular instances; but these instances must not be miscellaneous in 

character, but must have a principle of unity running through their variety, and that unity must 

shew a certain course of business and an established understanding respecting it. 

 

One of the most famous examples of undertakings implied by custom was the law 

merchant.  The law merchant custom varied.  Sometimes it was local.  Sometimes it 

was general.  Sometimes law merchant custom was accepted without evidence.  

Sometimes evidence was required.  In Edie v East India Co,
54

 Wilmot J said that 

'[t]here may indeed be some questions depending upon customs umongst merchants, 

where if there is a doubt about custom it may be fit and proper to take the opinions of 

merchants thereupon; yet that is only where the law remains doubtful, and even then 

the custom must be proved by facts not by opinion only'.   
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An example of an obligation, and corresponding right, which arose as a consequence 

of status was the lien at common law which arose as a matter of custom or usage in 

particular relationships involving a particular status.  The source of this right was an 

implied undertaking.  In Brandao v Barnett,
55

 Lord Campbell explained that these 

liens arose as 'part of the law merchant' because 'when a general usage has been 

judicially ascertained and established it becomes a part of the law-merchant, which 

courts of justice are bound to know and recognize.'  In Australia, Stephen J explained 

that 'it is by such a process that the general liens of solicitors, stockbrokers, factors 

and insurance brokers have been established.'
56

 
 

In the leading case in Australia, Con-Stan Industries of Australia Pty Ltd v Norwich 

Winterthur Insurance (Australia) Ltd,
57

 the High Court of Australia made the same 

point, describing the evolution of the concept of custom: 

  
A person may be bound by a custom notwithstanding the fact that he had no knowledge of it. 

Historically the courts approached this question in a rather different way. It was said that, as a 

general rule, a person who was ignorant of the existence of a custom or usage was not bound 

by it. To this rule there was a qualification that a person would be presumed to know of the 

usage if it was of such notoriety that all persons dealing in that sphere could easily ascertain 

the nature and content of the custom. It would then be reasonable to impute that knowledge to 

a person, notwithstanding his ignorance of it.
58

 In this way, the issue of notoriety ... came to be 

co-extensive with the question of imputed knowledge. The achievement of sufficient notoriety 

was both a necessary and sufficient condition for knowledge of a custom to be attributed to a 

person who was in fact unaware of it. The result is that in modern times nothing turns on the 

presence or absence of actual knowledge of the custom; that matter will stand or fall with the 

resolution of the issue of the degree of notoriety which the custom has achieved. The 

respondent's contention that industry practices unknown to the assured are incapable of 

forming the basis of an implied term of the contract cannot be sustained. 

The same is true in Canada.
59

   

However, the acceptance that a term is implied into the undertaking is not necessarily 

the same thing as saying that the term arises as a matter of construction of the 

undertaking. In Liverpool City Council v Irwin,
60

 Lord Wilberforce spoke of three 

different classes of implication of term.  One class involved implication of terms by 

custom which was said to be founded upon 'what both parties know and would, if 

asked, unhesitatingly agree to be part of the bargain'.  The second is where courts add 

a term to a contract without which the contract will not work.  The third (which Lord 

Wilberforce doubted) was Lord Denning MR's view that terms could be implied if 

they were reasonable.  The fourth was where the parties had not stated all the terms of 

the contract and the court needed to search for the terms by implication to complete 

the undertaking.  On Lord Wilberforce's view, it is only the fourth of these categories 

which is expressly concerned with construction of the contract or undertaking.   
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But if the other three classes of implication of term are not really concerned with a 

question of construction of the undertaking, then why do they arise?  The view of 

Lord Denning MR, in the Court of Appeal in Liverpool was that the implication had 

nothing to do with the intention of the parties.  Quoting from an extra-judicial speech 

of Lord Wright to the Holdsworth Club, Lord Denning argued that '[t]he truth is that 

the Court decides this question in accordance with what seems to be just and 

reasonable in its eyes... The Court is, in this sense, making a contract for the parties – 

though it is almost blasphemy to say so'.
61

 A non-religious lawyer might quibble with 

Lord Denning's use of the word 'almost'.  The same view was expressed more recently 

by Kirby J in relation to implied terms in Roxborough v Rothmans of Pall Mall 

Australia Ltd.
62

 His Honour said that 'the time may be coming where the fiction is 

dispensed with completely and the courts acknowledge candidly that, in defined 

circumstances, the law to which they give effect permits, according to a desired 

policy, the imposition upon parties of terms and conditions for which they have 

omitted to provide expressly'.  The ultimate purpose of this paper has been an attempt 

to reject this view. 

 

The reason why this 'policy' approach to implied terms is incorrect was explained by 

the Privy Council in AG of Belize v Belize Telecom Ltd.
63

  In that case, Lord 

Hoffmann, giving the advice of the Privy Council, considered the leading Privy 

Council decision in BP Refinery (Westernport) Pty Ltd v Shire of Hastings,
64

 on 

appeal from the Supreme Court of Victoria.  In that case the Privy Council set out five 

criteria which 'must be 'satisfied' for the implication of a term.
65

 Those criteria were  

 

(i) must be reasonable and equitable; 

(ii) must be necessary to give business efficacy to the contract so that no 

term will be implied if the contract is effective without it; 

(iii) must be so obvious that 'it goes without saying'; 

(iv) must be capable of clear expression; and 

(v) must not contradict any express terms of the contract. 

 

Lord Hoffmann rejected the suggestion that the BP Refinery indicia must all be 

satisfied.  Instead, his Lordship explained that the factors were merely indicia to be 

used in the assessment of the meaning which words bear to the reasonable addressee.  

This approach assimilates the process of implication of terms with the exercise of 

construction and interpretation.  In relation to implication, Lord Hoffmann's approach 

asks whether such a provision would spell out in express words what the instrument, 
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read against the relevant background, would reasonably be understood to mean.
66

  

Lord Hoffmann's approach has been approved in New Zealand,
67

 and in England.
68

 

 

Lord Hoffmann's approach is also supported by the fact that courts often divide on the 

issue of whether they are involved in an exercise of 'implying' a term or 'construing' 

the terms of the contract by 'the drawing out of what is implied by the language of the 

contract itself'.
69

 In Australia, the High Court of Australia has, on a number of 

occasions, divided in approach concerning whether the exercise in which it was 

engaged was one of interpretation or construction, or one of implication.  For 

instance, in Butt v Long,
70

 two judges in the High Court considered the issue to be one 

of interpretation
71

 whilst the Chief Justice considered the issue to be one of 

implication.
72

  In Lewis Construction (Engineering) Pty Ltd v Southern Electric 

Authority of Queensland,
73

 three judges
74

 considered the exercise as one of 

interpretation whilst two judges considered it as a question of implication.
75

   

 

Nevertheless, the step of conflating implication and construction has not yet been 

taken in Australia.  In Codelfa Construction Pty Ltd v State Rail Authority of NSW,
76

 

the five requirements were described by Mason J (with whom Stephen and Wilson JJ 

agreed) as necessary conditions.  Mason J (Stephen and Wilson JJ agreeing) also said 

that '[w]hen we say that the implication of a term raises an issue as to the meaning and 

effect of the contract we do not intend by that statement to convey that the court is 

embarking upon an orthodox exercise in the interpretation of the language of a 

contract, that is, assigning a meaning to a particular provision'.
77

 

There are signs that the approach in Australia may ultimately change.  In relation to 

informal contracts it has been said that the five BP Refinery criteria are replaced with 

a single question: is it 'necessary for the reasonable or effective operation of a contract 

of that nature in the circumstances of the case'.
78

  However, that expression of the test 

for implication was subject to a proviso: 'a term may be implied in a contract by 

established mercantile usage or professional practice or by a past course of dealing 
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between the parties'.
79

  The state of the law is therefore that different approaches may 

apply to identification of the terms of an undertaking by (i) express formal contract or 

deed; (ii) informal contract; or (iii) custom or usage.  But the common feature is that 

each is found to be part of the undertaking based upon manifestations of the intention 

of the relevant party or parties.  

 

Part III:  Status and fiduciary undertakings 

 

With this background of the role of status as a circumstance which informs the 

objective construction of an undertaking, we move to the meaning of the 'fiduciary 

relationship'.  A question posed at the start of this paper is if the duty of a fiduciary is 

determined by the content of the manifest undertaking then what relevance is the 

fiduciary relationship?  

 

The answer to that question must be that the relationship will often provide crucial 

context for the construction of the undertaking.  For instance, in a case where the 

fiduciary duties are undertaken as part of a contract, the relationship will not be 

'superimposed' upon those duties.  Instead, it will inform their content.  Often the 

relationship will be the reason why undertaken duties will become fiduciary.  That is, 

the relationship will be the reason why a duty which is undertaken will be required to 

be performed in a manner which has regard to the interests of the principal, and is not 

extraneous to the purpose for which the duty was undertaken.   

 

This notion was expressed in Hodgkinson v Simms
80

 in the majority joint judgment of 

La Forest, L' Heureux-Dubé and Gonthier JJ.  Speaking of the relationship of agency, 

and the status of a person as an agent, their Honours said that 

 
…the legal incidents of many contractual agreements are such as to give rise to a fiduciary duty.  

The paradigm example of this class of contract is the agency agreement, in which the allocation of 

rights and responsibilities in the contract itself gives rise to fiduciary expectations.
81

  In other 

contractual relationships, however, the facts surrounding the relationship will give rise to a 

fiduciary inference where the legal incidents surrounding the relationship might not lead to such a 

conclusion …  However, as Professor Finn puts it, the 'end point' in each situation is to ascertain 

whether 'the one has the right to expect that the other will act in the former's interests (or, in some 

instances, in their joint interest) to the exclusion of his own several interests.'
82

 

 

One of the most famous passages in fiduciary law might be easily explained in this 

way.  Various judgments in the High Court of Australia, the Privy Council,
83

 the 

House of Lords,
84

  and the Supreme Court of Canada,
85

 have all endorsed and 

emphasised the importance of a crucial passage from Mason J in the High Court of 

Australia:
86
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. . . the existence of a basic contractual relationship has in many situations provided a 

foundation for the erection of a fiduciary relationship.  In these situations it is the contractual 

foundation which is all important because it is the contract that regulates the basic rights and 

liabilities of the parties.  The fiduciary relationship, if it is to exist at all, must accommodate 

itself to the terms of the contract so that it is consistent with, and conforms to, them.  The 

fiduciary relationship cannot be superimposed upon the contract in such a way as to alter the 

operation which the contract was intended to have according to its true construction. 

  

The point being made by Mason J is that the fiduciary 'relationship' is a matter which 

informs the terms which arise under the contract.  The relationship thus 

'accommodates' itself to the contract and is not 'superimposed' upon the contract.  

Where, in light of the surrounding circumstance of the relationship of the parties, the 

particular 'fiduciary' duty is not expressed or implied in the contract then it cannot be 

imposed on the parties.87 

 

This explanation can clarify why status is not essential to the existence of a fiduciary 

duty.  The classic English exposition of the fiduciary concept has been one of ‘status’. 

The exemplar of a fiduciary is sometimes said to be a trustee.
88

 Company directors 

were considered to be an obvious extension given the power they have to deal with 

company property.
89

 But early in the development of fiduciary law it was clear that 

the notion of a fiduciary had extended so far beyond this analogy that this ‘status’ 

conception of a fiduciary could no longer have any real explanatory power. Fiduciary 

duties were recognized between parties despite the absence of any proprietary 

connection: lawyer to client,
90

 doctor to patient,
91

 partner to partner,
92

 bailee to 

bailor,
93

 stockbroker to client,
94

 joint venturer to joint venturer,
95

 parent to child,
96

 the 

State to its Aboriginal people.
97

  And they were recognized between persons who 

could not be categorized as falling within any category at all: in Canada this residuary 

category was described as ad hoc fiduciary relationships.  As early as 1885, Field J 

said that ‘the fiduciary relation, as it is called, does not depend upon any particular 

circumstances. It exists in almost every shape.’
98
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Conclusions 

 

Writing in 16
th

 century Elizabethan England, Shakespeare observed the importance of  

'degree, priority and place, Insisture, course, proportion, season, form, Office, and 

custom, in all line of order'.  But 'Take but degree away, untune that string, And, hark! 

what discord follows; each things meets In mere oppugnancy...'
99

  In various areas of 

the law of obligations, including obligations arising from common callings and 

obligations arising from custom or usage, it was sometimes thought that the obligation 

was imposed on a person due to that person's status or office.  That view is no longer 

held.  Instead, status or office serves as a basis from which an implication can be 

drawn in an undertaking by the obligor.  That implication is based upon the 

manifestations by, or objective conduct of, the obligor.  The office or status held by 

the obligor will shape the understanding that a reasonable person will have of the 

conduct.   

 

The same should be true of the role of status in relation to duties undertaken by 

fiduciaries.  A dominant view of the law concerning fiduciary duties is that an 

undertaking will become a fiduciary undertaking when the undertaking involves an 

obligation to act or behave, and also to do so in a particular manner.  The undertaking, 

and the manner in which the undertaking must be performed, may be influenced by 

the status or office of the person giving the undertaking.  But, in every case, the 

ultimate question should be one of construction or implication. 

 

This view is not universally held in relation to fiduciary duties, nor in relation to 

common callings nor terms implied by custom.  There are still views that these terms 

are implied as a matter of policy, or judicial assessment of reasonableness, 

independently of the manifest intentions of the parties.   

 

There is a grave danger which can arise unless we are vigilant with an understanding 

of status as only a factor in the process of construction or implication of terms of an 

undertaking.  The danger arises because the same status can describe many different 

types of relationship.  The 'archetypal' fiduciary,
100

 the trustee, can be used as an 

example.  

 

Historically, the nomenclature of trust was almost exclusively used to describe 

circumstances of declared trusts, that is trusts which were either expressly declared or 

impliedly declared.  In Cook v Fountain,
101

 the Lord Chancellor, Lord Nottingham, 

giving the opinion of himself and two Chief Justices, said of declarations of trust: 
 

[E]xpress trusts are declared either by word or writing; and these declarations appear either by 

direct and manifest proof, or violent and necessary presumption. These last are commonly 

called presumptive trusts; and that is, when the Court, upon consideration of all circumstances 

presumes there was a declaration, either by word or writing, though the plain and direct proof 

thereof be not extant. 

In this period, 'almost all the lands in England were conveyed to Uses' to evade 'the 

hardships of the feudal tenures ... [and] to secure estates from forfeitures for high 
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treason'.
102

 Hence, it was unsurprising that there was a common recognition that 

particular duties would attach to this common undertaking of trustee.  When lands 

were placed into the management of another person, there was a common, perhaps 

near-universal, expectation arising from the acceptance of the office.  In Ex parte 

Lacey
103

 Lord Eldon said that a 'trustee, who is entrusted to sell and manage for 

others, undertakes in the same moment, in which he becomes a trustee, not to manage 

for the benefit and advantage, of himself'.  

The same is not true today.  The office of trustee assumes many different forms and the 

nature of the trust can vary dramatically.  There will be many express trusts where Lord 

Eldon's implication can be easily made.  But this is far from universal.  It is well 

recognized that some trustees do not owe fiduciary duties at all.104
 Other trustees, who 

might usually owe fiduciary duties, will not do so if the express or implied terms of the 

trust instrument deny those duties.105
 In every case, courts must be vigilant not to 

impose particular duties without examining carefully the terms of the undertaking.  

Although the status or office of a person as a trustee is an important and relevant 

matter in construing the scope of the undertaking and the duties which arise from it, it 

is only part of the enquiry concerning construction of the undertaking.  

 

The same is true of a person in a position such as a financial adviser.  In one recent 

Australian case it was suggested that financial advisers are one of the 'well recognized 

categories' of fiduciary agent.
106

  But it was also emphasised that this was because the 

financial adviser had 'voluntarily assumed the well established obligations such a 

person owes to its clients .... That relationship attracted the above fiduciary 

obligations that, in the absence of contractual or other modifications, for over two 

centuries have overlaid contractual dealings between fiduciary agents in well 

recognised categories, such as financial advisers, stockbrokers, real estate agents and, 

of course, solicitors, and their clients.'  The same point was made in Commonwealth 

Bank of Australia v Smith
107

 where  Davies, Sheppard and Gummow JJ said that 

where a bank gives a customer advice upon financial affairs, 'it may have created in 

the customer the expectation that nevertheless it will advise in the customer’s interests 

as to the wisdom of a proposed investment.'  As Jagot J recently explained a financial 

advisory firm will owe fiduciary duties when the firm moves beyond being a 'mere 

salesman'.
108

 
 

It may be that this understanding of the role of fiduciary relationships, and fiduciary 

duties, will ultimately prove the point made more than four decades ago by Finn that 

                                                 
102

 W Cruise An Essay on Uses (1795) 30; see also T Plucknett and J Barton St German's Doctor and 

Student (1523; ed 1974) page 222, ch 22, 'Howe uses of lande began and by what law and the cause 

why so moche lande is put in use'; W Swadling 'Explaining Resulting Trusts' (2008) 124 LQR 72, 80. 
103

 (1802) 6 Vesey Junior 625, 626-7, 31 ER 1228, 1228-9. 
104

 Giumelli v Giumelli [1999] HCA 10; (1999) 196 CLR 101, 112 [5] (Gleeson CJ, McHugh, 

Gummow & Callinan JJ). 
105

 Sargeant v National Westminster Bank (1990) 61 P&CR 518; Hayim v Citibank NA [1987] AC 730; 

Citibank NA v QVT Financial LP [2007] EWCA 11, 1 All ER (Comm) 475; Elovalis v Elovalis [2008] 

WASCA 141 [67] (Buss JA); Re Beatty [1990] 1 WLR 1503, 1506 (Hoffmann J); Edge v Pensions 

Ombudsman [2000] Ch 602, 621, 627-630 (Chadwick LJ for the Court of Appeal).   
106

 Wingecarribee Shire Council v Lehman Bros Australia Ltd (in liq) [2012] FCA 1028 [733] 

(Rares J). 
107

 [1991] FCA 375; (1991) 42 FCR 390, 391. 
108

Bathurst  Regional Council v Local Government Financial Services Pty Ltd (No 5) [2012] FCA 1200 

[2324]. 



the label 'fiduciary' is the unnecessary expression of a conclusion.  Indeed, there are 

already areas where the law functions, and has long functioned, without the necessity 

of hanging consequences upon the label.  An example is the duties of employees.  

Employees may owe fiduciary duties to their employers which are similar to the duty 

of good faith and fidelity. The employment relationship was recognised as one of the 

categories of relationship where fiduciary duties are owed in Hospital Products Ltd v 

United States Surgical Corporation.
109

  But the same fiduciary analysis, with the same 

consequences, is employed in many cases by implication of terms without the need 

for the fiduciary epithet.  Hence, in Pearce v Foster
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held that an employee had breached an implied contractual duty because he ‘had 

deliberately placed himself in that position which rendered his interest conflicting 

with his duty.’
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observed that this implied term in law was probably just part of the very long 

established implied term in law ‘to serve his employer loyally and not to act contrary 

to his employer's interests.’
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