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| am honoured to have been invited to addressdhisn dealing with
the vital subject of timeliness in the justice syst | describe the
subject as vital because a lack of timeliness,ebayd seems to have
been one of the characteristics of systems forelselution of civil
disputes by legal means almost since the time systems evolved.
Indeed, somewhat paradoxically, in civil justicestgyns at least, lack

of timeliness seems to have a timeless quality.

For the purposes of historical analysis at ledsts iappropriate to
distinguish between civil and criminal justice besa, at least in
common law systems, criminal justice and punishread dispensed
with an alacrity which no doubt struck terror irttee hearts of those
accused and which makes contemporary criminal ceisystems

appear torpid by comparison.

Before going any further | would like to acknowledthe traditional
owners of the land on which we meet, including Yheéous cultural
groups and clans who together comprise the greéh Kboriginal
nation, and acknowledge that we meet on their ecguand pay my
respects to their Elders past and present. Giveridpic with which
we are concerned, we might remind ourselves thatkiin people
have been stewards of this land for more than Q0y@@rs, whereas

the colonists arrived less than 200 years ago.

Historical Context

As | have mentioned, complaints with respect tcagelin the civil
justice system have a venerable history. The egpye 'justice
delayed is justice denied' is well known to lawyargl non-lawyers
alike. Some scholars identify the source of #giression in early

Rabbinical writings from around two centuries aftbe birth of



Christ’ Whether that attribution is correct or not, tresidability of
avoiding delay in the administration of justiceciearly expressed in
cl 40 of the Magna Carta, to which King John's Gr8aal was
attached at Runnymede in 1215, and which states:

Nulli vendemus, nulli negabimus aut differemusuecaut justiciam

(To no man will we sell, to no man deny, or delayt or justice)

Coke and Bacon

In his commentaries on the Magna Carta published6#? as the
second part of hignstitutes of the Laws of Englan@hief Justice
Edward Coke described delay as 'a kind of denfajustice in the
following passage:

Justice must have three qualities; it mustLid®era, Free; for nothing is
more odious than justice let to saR®ena Full, for justice ought not to
limp, or be granted piece-meal; a@dleris Speedy... Because delay is a

kind of denial.

Students of legal history will be aware of Cokelsg-standing rivalry
with Francis Bacon, first Viscount of St Alban's,n@an of many
accomplishments including appointments as AttorGeyperal and
later Lord High Chancellor of England, and just asany
eccentricities. He and Coke competed for the ladridady Elizabeth
Hatton who chose Coke over Bacotp Bacon's continuing regret.
Coke instigated the 28 separate counts of bribedycarruption which
resulted in Bacon's dismissal from the office ofrd.dChancellor.
Bacon admitted receiving gifts from litigants, loi#fended himself on

! Pirkei Avot5.8. The full reference, however, is said to'Bae sword comes into the world
because of justice delayed and justice deniedbanduse of those who interpret the Torah in a
manner different from halachah.'

2 Cuthbert William Johnsorihe Life of Sir Edward CoRéol 1: Lord Chief Justice of England in
the Reign of Jameg(1837) p



the basis that he had never allowed those giftsntlonence his
judgment and, in relation to the two chief compéats, had in fact
given a verdict against those who had paid him. hAssaid to King

James I:

with respect to this charge of bribery | am as cend as one born upon St
Innocent's Day; | never had a bribe or reward inayg or thought, when

pronouncing judgment or ord@r.

There was, however, one thing upon which Coke aadoB were
agreed, and that was the desirability of speedticpis Upon his
appointment as Lord Chancellor in 1618, Bacon dedla

For myself, I am resolved that my decree shall capeedily, if not
instantly, after the hearing, and my signed despedily upon my decree
pronounced. For it hath been a manner much uskdeoin my last lord's
time, of whom | learn much to imitate, and somewtoaavoid; that upon
the solemn and full hearing of a cause nothingasm@unced in court, but
breviates [briefs] are required to be made; whidb hot dislike in itself in
causes perplexed. For | confess | have somewhahefcunctative
[delayer]; and | am of opinion, that whosoever & wiser upon advice
than upon the sudden, the same man was no widétyghan he was at
thirty. And it was my father's ordinary word, '"Yonust give me time.'
But yet | find when such breviates were taken, dhese was sometimes
forgotten a term or two, and then set down forw hearing, three or four
terms after. And in the meantime the subject's@lleats swift, though
the chancery pace be slow. Of which kind of intesion | see no use,
and therefore | will promise regularly to pronoumog decree within few
days after my hearing; and to sign my decree atdhst in the vacation
after the pronouncing. For fresh justice is theastwwst. And to the end
that there be no delay of justice, nor any otheamsemaking or labouring,

but the labouring of the counsel at the bar. Aghecause justice is a

% The Saturday Magazin€he Church Scholar's Reading Bqdi840), 'Biographical Sketches'
p 36.



sacred thing, and the end for which | am callethis place, and therefore
is my way to heaven; and if it be shorter, it iwverea whit the worse, |
shall, by the grace of God, as far as God will give strength, add the
afternoon to the forenoon, and some fourth nighthef vacation to the

term, for the expediting and clearing of the cawfdke court..?

With the benefit of hindsight, a cynic might suggdbat this
declaration served as notice to litigants that rthgifts and
inducements should be delivered promptly, as hendidpropose to

reserve his decisions for extended periods.

Despite his manifest shortcomings, Bacon seems awe thad a
prescience in relation to the issues we are disuyigdseday. In his
Essaysfirst published in 1597, he wrote: 'To choosesi] is to save
time', which might be seen as one of the objectofesontemporary
case management. In the same work he wrotes géemnerally better
to deal by speech than by letter', which has adytabeen our
experience of the operation of a rule of the Supr€uourt of Western
Australia (Order 59 rule 9) which requires lawyérsspeak to each
other before initiating any interlocutory proceegliand which has
been very successful in reducing the number oflotetory disputes,

thereby assisting expedition.
The Court of Chancery

Despite the express acknowledgment of the virtuegfedition in
legal proceedings by the two most eminent juristshe early 17

century, their successors seem to have acceptetionalised delay
as an inevitable feature of the civil justice sgste Delay was an

enduring characteristic of proceedings in the CafrtChancery,

* Francis BacoriThe Works of Lord Bacon: With an Introductory Esaayg a Portrait Vol 1
(1838) p 711.



which was, of course, the setting for the fictionate oflarndyce v
Jarndyce immortalised by Dickens iBleak Housg1852-3), a case
which outlasted generations of litigants and coreithheir estates, to
the inestimable benefit of the lawyers involveddahis was long
before time billing). A graphic picture of the mimto which the civil
justice system had by then descended is providedDlmkens'

description of the Lord Chancellor's court:

The raw afternoon is rawest, and the dense fogmsabt, and the muddy
streets are muddiest near that leaden-headed slduotion, appropriate

ornament for the threshold of a leaden-headed otgocation, Temple

Bar. And hard by Temple Bar, in Lincoln's Inn Hait, the very heart of

the fog, sits the Lord High Chancellor in his Hi@burt of Chancery.

Never can there come fog too thick, never can tberee mud and mire
too deep, to assort with the groping and floundgdandition which this
High Court of Chancery, most pestilent of hoarynsns, holds this day in

the sight of heaven and earth.

On such an afternoon, if ever, the Lord High Ch#laceught to be sitting
here--as here he is--with a foggy glory round heady softly fenced in
with crimson cloth and curtains, addressed by geladvocate with great
whiskers, a little voice, and an interminable breafid outwardly directing
his contemplation to the lantern in the roof, whieeecan see nothing but
fog. On such an afternoon some score of membetseoHigh Court of
Chancery bar ought to be --- as here they are istiljnengaged in one of
the ten thousand stages of an endless causengigmie another up on
slippery precedents, groping knee-deep in techtiesl running their
goat-hair and horse-hair warded heads against whlsrds, and making

a pretence of equity with serious faces ...

No doubt Dickens took a degree of poetic licenel®wever, it seems
clear that his observations were underpinned bly fad study of the



Court of Chancery published at the end of th8 déntury described
the delays which were characteristic of that couthese terms:

An almost continuous complaint of the delays of @y had existed
from the reign of Elizabeth... The facts are indisfl#, that a common
administration suit where the parties were notilesiook from three to

five years; that eminent counsel stated that no coaitd begin a contested
suit and hope to see its end; that clients werégsadwo compromise good
claims, and to yield to bad ones, rather than asduit; and that, on the
average, causes took at least three years to thactop of the list after
they were ready for hearing. The delays afterdhese was ready for
hearing, which, as it was said, were the worstysdetd all, for the litigants

were then making a direct demand for the Courtssasice, were due to
the insufficiency of the judicial strength of the@t for its work. To

these had to be added the delays due to the cuombergrocedure

necessary to get ready for hearing, of which satea may be gained from
what has already been said, and the greater dedétgs, hearing, in the
Master's offices, if, as happened at some stagalnmmost every case,

enquiries were directed.

The litigation reform industry

Reduction in the delays most evident in the CofirCbancery was
one of the justifications for the passage of foelicature Act 1878
which might be seen as the first significant stepvhat has recently
been described as a burgeoning industry of ligatireform.
Responding to the publication of Lord Woolf's repam reforming the
justice system in 1996The Economistoted that since Dickens wrote
Bleak Housethere had been 60 official commissions of reports

®> D M Kerry, An Historical Sketch of the Equitable Jurisdictioithe Court of Chancery: Being
the Yorke Prize Essay of the University of Camlarifty 1889(1890) pp 270, 271.
® Lord Woolf, Access to Justice, Final Repofduly 1996)



reforming Britain's civil justice system. It conded that: 'They have

had little impact”.

Subsequently, of course, there have been evennepoets; one of the
more recent by Lord Justice Jackson finding thafaict some of
reforms implemented following Lord Woolf's reviewad led to

'substantial delay and extra coéts'.

As commentator Richard Ackland also noted, 'Austrdbes not lag
behind in the litigation reform industry', citing &tring of
Commonwealth reports and remarking that 'the stad®s been busy
as well? As the Chair of the Law Reform Commission in Whthe
late 1990s | was partly responsible for the prodacof one such

report™®

The recently released draft report Aocess to Justice Arrangements
by the Productivity Commissidhand this Timeliness Projéttre of
course other examples of this so-called litigateiorm industry.

Delay

The consequences of delay

| will come in due course to the task of definingat| mean by 'delay
in this context, but for the moment | mean it teerdo any avoidable
and unproductive lapse of time prior to the fineposition of a civil

dispute of the magnitude that contributed to thmdtion reform

" Editorial, 'More justice is more jusThe Economist27 July 1996).

8 Lord Justice JacksoReview of Civil Litigation Costs: Final Repdidecember 2009), p 353.

° Richard Ackland, 'Pricey lawyers colonise workttrejuires just half a brairSydney Morning
Herald (11 April 2014) p 20.

19Law Reform Commission of Western AustralReview of the Criminal and Civil Justice System
in Western Australig1999).

" Productivity CommissiorDraft Report: Access to Justice Arrangemedisril 2014).

12 australian Centre for Justice Innovation (ACJIjmeliness Project' (available at:
www.law.monash.edu/centres/acji/projects/timelifiedex.htmlaccessed 17 April 2014).




industry to which | have referred. The adverseseguences of delays
of that character are relatively self-evident, bat the sake of
completeness | will enunciate some of the more ifsogmt
consequences. Perhaps the two most significantlavidus are delay
in the provision of a resolution and the debilitgtieffect of delay on

the process of adjudication.
Delay in the provision of a resolution

It can be reasonably inferred that any signifidapse of time between
the accrual of a cause of action and the provisfanlegal remedy for
the wrong which gave rise to the cause of actiameiases the loss
suffered by the innocent party. In a simple cdsaebt, the innocent
party can be compensated for loss of the rights® tlhe money to
which he or she was entitled by the award of irstereHowever,
interest will often provide inadequate compensatipfor example, a
lucrative investment opportunity was lost by reasdnthe lack of
funds, or, to take another example, a crop was lartabbe planted
because of a lack of capital. There are also nudegses of case in
which delay in the provision of a remedy signifitgnmpedes its
efficacy. Examples include defamation, where thedication of
reputation by order of a court years after thellidos publication
provides cold comfort to a person traduced by tbedem mass media.
Cases involving assets deteriorating over timeijgréood stuffs,
fashionable clothing, etc), or assets of fluctugtiperhaps volatile
value (listed shares, intellectual property etgvpmte other examples.
Delays in the determination of an action whichroétely fails can

have similar consequences for a defendant who ntightequired to
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refrain from dealing with assets against the cgamty of a claim

succeeding.

Of course, it is a mistake to assess the conseqsesfcdelay in the
provision of a resolution in purely pecuniary orteral terms. In
many cases, the lives of litigants are effectivplit on hold' until their
litigation is resolved, and in the meantime the potment of time,
money and emotion to the litigation process camalbeonsuming and
debilitating. The longer the process takes, tleaigr the stress on the
parties. In too many cases, that stress becomeagé¢at to bear and a
party with a good claim will abandon it, or a pamyth a good
defence will admit liability rather than protradtet agony. In those
cases, there is no doubt that justice has beeedleni

The debilitating effect of delay

Delay has the capacity to distort and indeed cortbp litigation
process in a number of ways. | have just menticorexl- namely, by
causing a party with a good claim or a good defdncabandon it.
Another is through the effect of delay upon thedewice available to
establish the facts upon which the claim or defaegends. To the
extent that the evidence relies upon oral testiméimy memories of
witnesses fade, and witnesses die. Physical dghilmcluding
documents, can be lost or destroyed or conditioag aiter (in the
case of a person's health, or at the scene ofairitvents) such that
direct evidence is no longer available. Generapeaking, the
adjudication process will be less reliable the Emttpe period between
the occurrence of the events giving rise to thencland the trial at
which the occurrence of those events has to berrdeted. The

exception that proves this rule is the circumstancehich there are
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developments in technology or forensic scienceN&iscDNA testing)
which can enhance the adjudicative process. Inesoases, the
enhancement of the adjudicative process by suckla@wents has
been profound but those cases are not sufficidrelyuent to clothe

delay in virtue.

The nature of contemporary delay

| have painted a bleak picture of delays in the gistice system and
the consequences of those delays by stopping norice analysis in
the latter part of the 19century. Some of the causes of delay present
in those times remain, but there have been mamyfisignt changes in
the mechanisms available for the resolution oflasputes since
those times, some of which have had a profoundcefigon the
characteristics and the magnitude of contemporatgys in the civil

justice system.

Despite my haggard visage, | am not so old as e lamy personal
experience of litigation in the f9century. | have, however, been
personally involved in the conduct of litigation Australia for more
than 40 years. | will come to the attempts to measdelay
guantitatively shortly, but for the moment it isffatient to observe
that | have an overwhelming impression that, gdlyespeaking, civil
disputes in Australia are resolved much more quitkén they were
40 years ago. Many factors have contributed tod¢ldaction of delay,

but in my view the three most significant are:

(a) the development of information technology whiehables
Instantaneous communication and the ready disséomnaf

information to the public;
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(b) the proactive and interventionist managementades by the
courts so that the pace at which any case prodseldsgely
dictated by the court rather than by the inclinagioor
proclivities of the parties or their lawyers;

(c) the proliferation of alternative mechanisms tfog resolution of

civil disputes including, most particularly:

(i) the development of a variety of mechanismsrésiolving
consumer complaints against government and in
particular industries (finance, telecommunicatiosts)
through the creation of ombudsmen, and the pravisio

complaints handling services by government agencies

(i)  the development of umbrella administrative bimals at
State and Commonwealth level with jurisdiction oaer
wide range of disputes including, but by no meangeéd
to, disputes with government (in the case of thateSt

Tribunals);

(i) the integration of consensual mechanisms fispute
resolution, particularly mediation, as an almosanmable
component of pretrial process in virtually all Awdian
civil courts, with the result that, in the superiowil
courts at least, adjudicated outcomes are nowivehat

rare®®

13 professor Mark Galanter 'The Vanishing Trial: Bxamination of Trials and Related Matters
in Federal and State Courdsurnal of Empirical Legal Studiegol 1(3), 459-570, November
2004 ; Justice Kenneth Hayne AC 'The VanishinglT8apreme and Federal Court Judges'
Conference, Sydney, 23 January 2008
(www.hcourt.gov.au\publications\speeches\curren8spes-by-Justice-Hayne-AC
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| will deal with each of these three developmentsniore detail later
In this address. However, in relation to the peoéition of alternative
mechanisms for the resolution of civil disputeswill focus my
observations upon the integration of consensualham@sms for
resolution within the pretrial process, and will tndirect any
significant attention to the development of adnmnasve tribunals or
government and industry-based schemes for the utemol of
consumer complaints by government agencies or erffictyled as

ombudsmen.

'In the shadow of the law'

Timeliness and non-curial resolution

My reluctance to comment upon issues of timelinesselation to

mechanisms for the resolution of consumer comm@amt on the
disposition of cases by administrative tribunalsas borne of my lack
of experience or expertise in those fields becdusemost lawyers, |
would not ordinarily permit a deficiency in knowlgel or experience

to discourage the expression of an opinion.

Nor do | mean to suggest that the establishmentemthanisms for the
resolution of consumer complaints or the creatiod axpansion of
administrative tribunals with broad jurisdictionsave not had a
significant effect upon the means by which civépulites are resolved
in Australia today. To the contrary, the significa of those
mechanisms for the resolution of disputes has bestently

highlighted in the draft report on Access to Jestirrangements
released by the Productivity Commissibiwhich describes those

4 Productivity Commissiorccess to Justice Arrangemeriisaft Report (April 2014).
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mechanisms as acting 'in the shadow of the lawlidgasupport and
encouragement from the parties' knowledge of whightrhappen if

their dispute ended up in a court.

Dr Mundy of the Productivity Commission has spokeh these
matters earlier in this forum, but for my part lirg¢ghe sense that the
Productivity Commission sees some stereotypicalrég lurking 'in
the shadow of the law' who are both good and BHuk good figure
lurking in the shadow has available to him or hex kegal principles
and rules enunciated by the courts which might lentiie outcome of
the dispute to be predicted if it were to go torcowhich assists in
resolving the dispute through less formal meandhe bad figure
lurking in the shadow is armed with tle terrorem threat of cost,
delay, uncertainty and complexity which the parapprehend would
likely attend legal proceedings, and which encoesathem to use

other means for the resolution of their dispute.
Full cost recovery

This sinister figure lurking in the shadow of tlaevl suggests that an
economist might view features of the litigation qees that are
generally seen as unattractive by the parties, asaost and delay, in
a somewhat different light. An economist might seese features as
serving the public purpose of encouraging the uséess formal,

qguicker and cheaper mechanisms of dispute resolutibseems that
this is one of the reasons why the Productivity @ussion has

proposed, in its draft report, that all Australieourts should move
towards fees generally set at levels which wouldbén the cost to
government of providing the civil justice systenbi fully recovered.

The Commission argues that 'The current low le¥ebst recovery in



15

Australian courts means that litigants do not mdise the cost to

society of resolving their private disput&s'.

By contrast, there does not appear to be any stigges the
Commission's draft report to fully recover the ctwsgovernment of
providing ombudsmen or other mechanisms for conswomplaints,
or administrative tribunals, so that participamshose processes can

internalise the cost to society.

The third branch of government

| would respectfully suggest that one flaw in th@n@nission's
approach on this subject stems from the reason il not be

addressing issues of timeliness in relation to o complaint
mechanisms and administrative tribunals, and teabecause the
courts perform a function which is fundamentallyffefient in

character to the functions performed by those agenuf executive
government or industry. With respect, the appro&dten by the
Productivity Commission in its draft report elidé® vital distinction
between the role and function of the judicial branf government as
the third branch of government, and the quite sdpaand distinct
roles of each of the parliamentary and executivantmes of
government. The Commission erroneously treatscthets as just
another provider of dispute resolution serviceswbich government
should recover the full cost, even though no attempmade to
recover the cost of the parliamentary branch ofegowment, and only
limited attempts are made to recover the cost efetkecutive branch
of government. | maintain this view notwithstarglithe prominence

of contemporary views to the effect that insistenpen a traditional

'3 Productivity Commission, Draft Report, p 478.
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approach to the separation of the three branchgsy@rnment has a
deadening and distorting effect on public discoussel ignores
contemporary reality - a view recently expressenj@tntly by an

eminent commentator (and good friend) Professon datMillan.*®

There is, of course, no doubt that the judicialnibhaof government
performs a significant role in the resolution ofsmlites between
private parties. However, it also serves broatkzadives which have

a constitutional significance within the framewarka society ruled
by law. Those objectives include the enforcemédrthe law by one
citizen aggrieved by the conduct of another, ortihy conduct of
government; the enunciation and development ofl lpgaciples; the
establishment of norms and standards of behavicoepted in a
civilised society; and the regulation of the relaships between the
government and the governe&pigelman CJ put the matter in these

terms:

A court is not simply a publicly funded dispute alkgion centre. The
enforcement of legal rights and obligations, theicalation and
development of the law, the resolution of privaispdtes by a public
affirmation of who is right and who is wrong, thendinciation of conduct
in both criminal and civil trials, the deterrencé amnduct by a public
process with public outcomes - these are all pynliposes served by the
courts, even in the resolution of private dispufas.economist might call
them ‘externalities’. They constitute, collectively core function of

government... The judgments of courts are part ofr@ader public

18 professor John McMillan AO, 'Oral Address' (Commvealth Oversight Arrangements —
Successes and Challenges, Australasian Study lidifdant Group, 2013 Annual Conference,
Perth WA, 3 October 2013) (available at:

www.parliament.wa.gov.au/ASPG/2013%20ASP G%20Confs#20Video%20Presentations2.p
df - Session 2 at 41:46)
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discourse by which a society and polity affirms ¢twre values, applies
them and adapts them to changing circumstatces.

Others have expressed similar views, notably irodrrench C¥

and Professor Hazel Gehh.

The Constitution of the Commonwealth clearly andeaquivocally
embodies the assumption that the judicial funci®m fundamental
and inalienable function of government accessilie atl those
governed. The oath taken by judicial officers tlgloout Australia
requires them to 'do right to all manner of peapdeording to law
without fear of favour affection or ill-will'. Thre must be limits to the
degree to which access to the courts can be impeatéd retaining
the integrity of the juridical function. If access not reasonably
available® right cannot 'be done to all manner of people ating to
law'. A system in which only a few can access ¢éméorcement
mechanisms of the law to secure their legal eniiets while the
majority have no option but to make do with uneocéable
administrative recommendations, agreements or taldegs ceases

to be a system of government according to theatlaw.

The flaw in the Commissioner's approach is alsade in the
apparent assumption that the main beneficiariethefcivil justice
system are the parties to proceedings, from whome robthe costs of
that system should be recovered. But the benaésiaf a system for

the enforcement of contracts are not just those wbmmence

Hon J J Spigelman AC, ‘Judicial Accountability @efformance Indicators' (1701 Conference:
The 300th Anniversary of the Act of Settlement, & 10 May 2001) p 9.

18 Chief Justice Robert French, 'Perspectives ontG@mexed Alternative Dispute Resolution'
(Law Council of Australia Multi-Door Symposium, Cagrra, 27 July 2009) (available at:
www.hcourt.gov.au/assets/publications/speeche®fotifustices/frenchcj/frenchcj27july09. ppf

¥ Genn H G,udging Civil Justic€2009) p 35.

2 Heydon J D, 'What do we mean by the rule of lgi@w Zealand Legal Method V: Modern
Challenges to the rule of Law conference, Auckla@@9) p 12.
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proceedings for enforcement; it is all those whgage in trade and
commerce on the assumption that a system for esmfognt is

available if required.

The Commission proposal to mitigate the effectaifling court fees
at a level which would recover the full cost of itiyustice by
permitting reduction or waiver of fees in limiteftaumstances fails
to acknowledge the broader public interest in systef adjudication
and enforcement that are readily available to thase wish to utilise

them.

In the case of the Supreme Court of Western Auafraburt fees
would have to be increased more than 500% in daodéully recover

costs incurred in the exercise of our civil jurigiins®? It is ironic (to

use a neutral term) that in a society governedheyrtile of law a
report ostensibly aimed at improving access tdgasthould propose
the erection of even more substantial financialibes in the path of
those who wish to seek a judicial determinationthadir rights and

obligations.
Timeliness in the third branch

A proper appreciation of the constitutional role tbé courts in a
system of government according to the rule of laecessarily
underpins a proper appreciation of the time takenthe courts to
administer justicé®> The quality of justice provided by the courts is
related to the time taken by the litigation procedhat proposition

can be graphically illustrated by the observatibat tany significant

2L For matters involving personal safety, the praoecof children, untested issues, or if 'otherwise
of significant public benefit' and also for thoskonare financially disadvantaged (Productivity
Commission, Draft Report, Draft Recommendation 16.482).

22 productivity Commission, Draft Report, p 470.

%3 Note that in this context | am referring to timather than delay
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lapse of time taken for the disposition of casesictde avoided by
resolving cases on the toss of a coin. Howevey, rahationship
between the outcome of such a process and a justroa would be

entirely coincidental.

Spigelman CJ used examples that are a little meat than my

postulated toss of the coin when he wrote:

We should recognise that inefficiencies in the adstiation of justice in

common law countries are not unintentional. Theneda doubt that a much
greater volume of cases could be handled by afgpacmber of judges,

if they could sit in camera, not be constrainedblygations of procedural
fairness or the need to provide a manifestly faaltand not have to
publish reasons for their decisioffs.

So, when evaluating the Productivity Commissioesommendation
that court fees should be increased so as to iseneaentives for use
of less formal and quicker mechanisms for the rggwl of disputes,
such as Ombudsmen, it should be remembered thajeneral,

Ombudsmen do not operate with anything like the esalagree of
transparency and public accountability as the sour@As the Privy
Council observed in 1936, 'publicity is the authertallmark of

judicial as distinct from administrative proceddre' Intervention by

an Ombudsman is discretionary, rather than asgbt.ri Ombudsmen
generally only have power to make recommendatiodsda not make

binding determinations of right. There is no datitent to legal

% Hon J J Spigelman AC, ‘Judicial Accountability @etformance Indicators' (1701 Conference:
The 300th Anniversary of the Act of Settlement, &#a 10 May 2001) p 7.
% McPherson v McPhersdii936] AC 177, 200.
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representation or a general right to reasons fdeasion’® and no

right of appeal.

Put another way, when one is endeavouring to aactsér system for
the administration of justice which strikes thehtidgpalance between
the fairness and justice of the process and the wwinich it takes, it
must always be remembered that the interests sdiyetie courts
extend beyond the interests of the parties to anycolar dispute and
include the broader public interest which includes affirmation of
the rule of law and the delivery of outcomes whichn be
gualitatively assessed as just, as compared to oslitgms

guantitatively assessed as timely.

This is why | have chosen Coke's description ofyels 'a kind of
denial' as the title for this address. It helps ulederscore the
proposition that reforms undertaken in order to rione timeliness
should not view expedition as an end in itself, botist view
timeliness in the context of the broader objectigéshe civil justice
system including most particularly of all, the pion of qualitatively
just outcomes. The challenge which this forum pamtk is improving
timeliness without detracting from the achievenwithe fundamental
objectives of the civil justice system to whickeferred and which are,
with respect, given insufficient weight by the PRuotvity

Commission in its draft report.

% For example, under section 17 farliamentary Commissioner Act 19{WA), a complaint

must be made by the person aggrieved, unless thplamant is unable to act on their own behalf.
Complainants have no entitlement to reasons i©thbudsman refuses to investigate a complaint
(s 23) but not otherwise and government agenceesmitled to reasons if the Ombudsman is of
the opinion that further action is required by Hyency, s 25(3).
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Defining timeliness

Numerous attempts have been made to define 'tigsdinand its
obverse 'delay' in the context of the civil just&gstem. All must
confront the difficulty of distinguishing betweehet lapse of time
which is necessary for the just and efficient reBoh of civil
disputes, and the lapse of time which does notribaé to that
outcome and is, in that sense, avoidable. For pkgrthe authors of
the International Framework for Court Excellence satdbed
timeliness as 'a balance between the time reqtorgaoperly obtain,
present, and weigh the evidence, law and argumamdsynreasonable

delay due to inefficient processes and insufficiesburces’’

In the background report which preceded this fortimgliness is

defined as:

The extent to which;

(@) those involved in the dispute and within thetize system consider
that every opportunity has been taken to resoleenthtter prior to

commencing or continuing with court proceedings;

(b) processes are efficient and avoidable delaybeas minimised or
eliminated throughout the process on the basis bhtwis

appropriate for that particular category or typelispute; and

(c) the dispute resolution process that has beed iss perceived as
fair and just and where adjudication within cowtsl tribunals has

taken place, the outcome supports the rule offaw.

This definition has a number of components. Timejuide:

*" International Consortium for Court Excellent@gernational Framework for Court Excellence
(2" ed) (March 2013) p 4, available http://www.courtexcellence.com/Resources/The-
Framework.aspxsee als@upreme Court Civil RulezD06(SA), r 209.

8 Australian Centre for Justice Innovatidihe Timeliness Project Background Rep@ttober
2013), p vi.
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(@) the subjective views of the participants to thepute and those

within the justice system;
(b) efficiency of process;

(© minimisation or elimination of avoidable delagssessed by
reference to the nature of the dispute;

(d) fairness and justice of process;

(e) outcomes which support the rule of law.

Like the other definition to which | have referrethis definition

attempts to distinguish between necessary and ppate lapse of
time on the one hand, and delay on the other. h&t tontext it
admirably reflects and brings to account the broatigectives served
by the judicial branch of government and to whichave already
referred. In order to achieve that outcome thendwn is necessarily
multifaceted, and many of its facets defy quantigatmeasurement
and can only be qualitatively measured. This gnifcant to the

measure of timeliness, a topic which | will shodiydress.
Lapse of Time v Delay

All definitions recognise that the lapse of timagat be equated with
delay. They recognise that some lapse of timeneviiable and
unavoidable and that there will be some cases iichwa significant
lapse of time is essential for the proper admiatgin of justice. So in
some cases, time must be taken to prepare for diatima or trial so
that the outcome of the process will be fair arst jufor example, by
the preparation and exchange of expert reportherdisclosure of
documents. In other cases, the time which mugsel#o ensure a fair

and just outcome may be unconnected with the psooédispute
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resolution - such as cases in which damages faopal injury are
claimed but cannot be properly assessed until thiatgf's medical
condition has stabilised to the point at whichasomable prognosis of

his or her future can be made.
The vanishing trial

| have already referred to 'the vanishing tridt'.is essential to bear
steadfastly in mind the fact that only a very snpatiportion of civil
disputes in the higher courts are resolved by acltion after triaf®
and that the majority of disputes are resolved bgsensus. The
achievement of consensus can be influenced byrgaatbich are not
directly related to the particular dispute, and ahhcan be influenced
by the effluxion of time. Many with extensive exgace in the civil
justice system assert that cases will settle wiheyy aire good and
ready, and not before. Those sentiments refleet fdct that
sometimes parties need time to reflect upon theesand sometimes
for emotions to subside before they can seriousiptemplate
consensual resolution. In those cases the lapsemaf can be
beneficial, rather than detrimental. In those sasis at least arguable
that requiring the parties to actively participatecase management
processes is counterproductive, not only becausegitires them to
incur irrecoverable costs unnecessarily, but alscabse it requires
them to participate in an adversarial process wiscantithetical to
consensual resolution of the dispute. So, in astlesome cases,
Insistence upon the speedy performance of inteidogisteps properly
undertaken to prepare for a trial can be contraryhe interests of

justice.

#|n the Supreme Court of Western Australia, less t8% of lodgements are finalised by trial.
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Measuring timeliness

As Spigelman CJ has famously pointed out, therearsalmost
unguenchable contemporary enthusiasm to count ghisgnply
because they can be counted, rather than becaagestiould be
counted. But as he noted not everything that cacdunted matters

and not everything that matters can be couffted.

Contemporary information technology enables dath vaspect to the
lapse of time in the justice system to be captamd presented quite
easily. Because it is easy to do, it is done. Anck it has been done,
there is an almost irresistible drive to use thatichs a surrogate for
measures of timeliness when, in fact, the data odgsures the lapse
of time. The data sheds no light upon the vitatidction between the
lapse of time which is appropriate and necessarthijust resolution
of a dispute, and avoidable delay. That distimct®the critical issue
addressed by the various definitions of timelinessvhich | have

referred.

As | have noted, the definition of timeliness pnegaafor the purposes
of this forum has a number of facets which canmotrieasured using
data readily captured from the statistical datdected by courts, and
some of which is incapable of ready quantitativeasuee - obvious
examples being the opinions of the participantshi® dispute, the
fairness of the process and the justice of thecoms. As far as | am
aware, none of the measures commonly used by caudsnd

Australia or by the Productivity Commission in @snual Report on

Government Services shed any light on these isskasther, for the

%9 Hon JJ Spigelman AC, ‘Judicial Accountability @efformance Indicators' (1701 Conference:
the 308" Anniversary of the Act of Settlement, Canada, 18yN2001) p 7.
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reasons which follow, not only are those measumnesfactive as a
surrogate measure of timeliness, but in many iggsrthey can be

positively misleading.
Current measures of timeliness

The fundamental problem with the measures currenfigd as a
surrogate for timeliness is that equal weight &eqgito all cases within
the class in which the lapse of time is measuredthourt
differentiation or weighting by reference to the rtgalar
circumstances of each case. If all cases withendlass measured
have identical characteristics, the median lapsenoé between two
identified points in the processing of those casgsten
commencement and finalisation) can shed light aneliness by
identifying fluctuations over time. In some ared<ivil jurisdiction,
the cases are relatively homogenous, so that #rereot significant
variations in the characteristics of the casesiwithe class over time.
So, for example, because the general charactercamgosition of
non-contentious cases seeking a grant of probate dot alter over
time, fluctuations in the median time which elapsestween
lodgement of an application for probate and firsdien provide a
useful measure of the timeliness within which tbartis discharging

that area of its jurisdiction.

However, the more heterogeneous the cases witbiol#ss measured,
the less effective is the measure of the lapsera &s a surrogate for
timeliness. Most civil courts in Australia havedely divergent areas
of jurisdiction and the characteristics of the salseught within those
areas of jurisdiction diverge widely. As a consauee, measures of

time taken across all the cases within the civilspliction of a court,
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which are the most common measures adopted, ardest

meaningless and sometimes misleading as a surrfogdimeliness.

I will endeavour to illustrate this point first bseference to the
statistical data collected by the Supreme CounMeftern Australia
with respect to the lapse of time and then by egfee to the measures
used by the Productivity Commission in its annuapart on

government services.

Supreme Court of Western Australia data

Lapse of time to case finalisation

In the Supreme Court of Western Australia, the datéected with
respect to the lapse of time taken to finalise gaecaannot be
differentiated by reference to the particular anstiances and
characteristics of the case. So, in the dataaelteby our court, the
Bell casé" which occupied 404 hearing days in which 166 veses
were called, nearly 800,000 documents tendered imnghich the
reasons for decision extended to more than 1,0000@0ds, is given
equal statistical weight in the timeliness data aas uncontested
application to wind up a company, or even an appbn for
admission to be a lawyer. Because in most cobdssimpler cases
significantly outweigh the complex cases numengaktatistical
measures which do not differentiate between theplsinand more
complex cases will give much greater weight totiime within which

less complex cases are resolved.

This point can also be illustrated using the datdected by the

Supreme Court of Western Australia. Each yearratd000 cases

31 The Bell Group Ltd (in lig) v Westpac Banking Cargimn (No 9)[2008] WASC 239.
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are commenced in the general civil jurisdictiorited court. Less than
100 of those cases are finalised following tri@bnsequently the time
lapse data collected in respect of those 3,00Gsdastominated by the
2,900 cases which are finalised by some means tithara trial. The
most common means of finalisation within that clgdsy judgment in
default of appearance or in default of defence. caBse of the
numerical significance of those cases within thessimeasured, the
median time between commencement and finalisatibncases
measured across that class never fluctuates signify, and generally
ranges between 17 and 19 weeks. Such fluctuatasngan be
observed are either the consequence of fluctuatiotise time taken
for the administrative processing of applicatioos default judgment
due to fluctuations in the levels of staff avaialib process those
applications, or due to changes in the charadesisif the cases

within the class.
Changes in caseload

A good example of changes in the composition ofdlass of cases
brought within the civil jurisdiction of a court ©abe found in the
aftermath of the global financial crisis in 2008he years following
that crisis saw a dramatic increase in mortgageaicapions for
possession of property. Those cases came to esprasout one-third
of the civil lodgements in the Supreme Court of Was Australia,
and changes in the rate and number of total lodgenwer time were
driven almost entirely by changes in the rate andnber of

lodgements of applications for possession of land.

Under Order 62A of the Rules of the Supreme CotfiriMastern

Australia, a special procedure applies to appbeesti for default
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judgment in actions by mortgagees for the possessfoland. In
those cases the defendants must be summoned tarangheand
additional information must be provided to the QGday the applicant
for default judgment. Because of the numericahificance of those
cases, data collected with respect to the lapsdinoé prior to
finalisation of cases within our civil jurisdictiorwas heavily
influenced, indeed dominated, by the time taken pmcess
applications for default judgment in mortgagee awdi More
recently, fluctuations in the time lapse data atéd by the court can
be attributed to the reduced numerical significantghose cases
within our general jurisdiction, as the impact bétglobal financial

crisis diminishes.
Time lapse between entry for trial and trial

Of course, we use other statistical data to trggeess timeliness. For
many years in our court, the time which elapsedeen the entry of a
case for trial and the commencement of the triad¢ wegarded as a
surrogate for timeliness. However, that was ainz tbefore we
introduced docket case management and in whicbaaks had to be
formally entered for trial in order that they coydah a queue of cases
awaiting the allocation of trial dates. In thast®m, the time taken
between joinder of the queue and the commencemietiieotrial
provided some measure of the court's capacitydpored to the needs
of the litigants. However, under our contemposystem of seamless
docket case management, likely trial dates arellysakbocated well
in advance of the case being ready for trial, andpentered for trial,
and a timetable is set which will ensure that thgecis ready to go to

trial at the time allocated. The formal entry otase for trial is no
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longer a significant milestone in the preparatiba @ase for trial - its
contemporary function is essentially to provide @ctasion upon
which the court can collect the fees for trial. cBase of these changes
In our case management systems, the lapse of etmebn the time at
which a case is formally entered for trial and timee at which it is

tried no longer measures anything of any signiftean
Only counting cases tried

We have attempted to avoid the problem to whiclarlier referred,
that is, of the time lapse data being dominatethbylarge numbers of
cases resolved administratively by separately d¢ognthe data in
respect of those cases which have been finalisedidly However,
because the class of those cases is relativelyl,sumdéss there is
some qualitative assessment of the characteristitise cases within
that class, the measure is not particularly helpfab, when judgment
in the Bell case was given in 2008, almost 13 ya#tey the case was
commenced in the Federal Court of Australithat entry in the data
set had a significant impact upon the average tnfmalisation of the
less than 100 cases tried that year, althoughgmifisant impact upon
the median time taken to finalise the cases tiad year. Because a
simple contract case which can be quickly prepéoedrial and tried
within a day or two receives the same statistiaaigiting in that data
set as a large and complex case between two mapargrcompanies,
changes within the characteristics of the casesl tin any given

accounting periot! will cause changes in the time lapse data which

32 The litigation commenced in December 19954 Bell Group Ltd (in liq) v Westpac Banking
Corporation (No 9J2008] WASC 239 at 67).

% The shorter the accounting period the more vulilerto influence by changes in the
characteristics of the cases.
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are unrelated to timeliness in the sense in whiehane using that

word.
Time taken to deliver reserved decisions

Another measure which we use is the time betweerctdmpletion of
trial and delivery of judgment. Generally speakihgwever, this is
more of an index of the workload imposed upon tidges of the
court and the efficiency with which that workloamanaged, rather
than anything else. This measure also has the samerability to

changes in the complexity of the caseload of thartcas the other
measures to which | have referred - so that, if ¢hees tried are
predominantly complex commercial cases, a mediare tbetween
trial and delivery of judgment of, say, three manthay be entirely
acceptable, whereas a different conclusion mightdaehed if the

caseload was predominantly relatively straightfadi@debt claims.

So, in our court, we have been unable to identifycapture any
statistical data which sheds any meaningful lightruthe timeliness
with which we are discharging our civil jurisdiatio For the reasons
which follow, | respectfully suggest that the dameovided by the
Productivity Commission in its annual report on goument services

has not solved this problem either.

Report on Government Services

The annual Report on Government Services (ROGS)gheld by the
Productivity Commission reports data collected hyst#alian courts
which is used for the purposes of comparative amalpf cost,
efficiency and timeliness. The Background Repaoeppred for this

forum conveniently identifies the data sets in R@GS report which
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might be thought to provide some measure of efigye and

timeliness** They include:

» Backlog indicator
* Attendance indicator
* Clearance indicator

» Cost per finalisation.
Backlog indicator

The backlog indicator presents a profile of the afjpending cases
within a court's inventory of unresolved casesprtvides a measure
of the number and proportion of cases on hand wédeed specified
time standards (eg, all cases more than 2 yead)s didcause the
measure is applied to all unresolved cases withinivd court's
inventory of cases on hand, the measure is heduiginated by the
proportion of cases within that inventory that aresolved
administratively, as compared to the proportiort tpa to trial. So,
over the period when the inventory of cases pendinipe Supreme
Court of Western Australia came to be dominateddmses involving
applications for the possession of land which weostly resolved by
default judgment, our backlog indicator improvegngiicantly, but it
did not reflect any change in the timeliness withickh we were
managing our cases, but only a change in the catgpo®f the

workload.

% Australian Centre for Justice Innovatidihe Timeliness Project Background Rep@ttober
2013), pp 19, 20.
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Attendance indicator

This indicator measures the average number of gdateses recorded
for each finalised case. Presumably it is undesun by an

assumption that the less attendances per finaksse, the more
efficient is the court. It is another measure Wwhgheavily dependent
upon changes in the characteristics of a coursslgad. Again, our
influx of mortgagee actions provides an exampleheyl have the
effect of reducing our average attendances pelidaton, but there

was no change in our relative efficiency.

It also seems to me that the assumption which appeainderpin this
indicator is questionable. It seems reasonableinter that
contemporary systems of docket case management ihaxeased
court attendances per case finalised. Howevdaho$e systems are
also having the effect of encouraging the earlytidieation of issues
and the elimination of delay, with the result thases are brought to
finalisation more quickly and overall less exper§ty an increase in

attendances may in fact be an index of efficienoy,inefficiency.
Clearance indicator

This indicator compares the number of lodgemengincourt during
a particular accounting period, with the numbefimdlisations during
that same period. So, using simple numbers, iinduthe relevant
accounting period a court receives 100 new caseédiaalises 90, it
has a clearance ratio of 90%. If, in the next anotag period, it
receives 100 new cases but finalises 110, it helearance ratio of
110%.
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Bizarrely, this indicator is commonly taken as arsgate for court
efficiency. Clearance ratios equal to or gredtant100% are said to
indicate an efficient court, whereas clearanc®sdess than 100% are
said to indicate an inefficient court. This isdnz because clearance
indicators provide no real indication of the effiecy of a court, for

the reasons which follow.

First, clearance indicators are dominated by aofaghich is entirely
outside the control of the court - namely, the nemlof new
lodgements. Let us suppose that a court has ik atd judicial
resources sufficient to finalise 100 cases per mmnif 80 cases are
lodged in a year, and 100 cases finalised, theaea ratio will be
125% and all will be congratulated. But if theldoéing year 125
cases are lodged, and 100 cases are again finalsedearance ratio
will be 80% and an inquiry may be launched into tggarent
inefficiency of the court. However, all that hagppened is that the
court has used the resources available to it tsistamtly finalise

cases at the same rate, but the rate of lodgernastshanged.

Second, the indicator has the same vulnerabilitchanges in the
characteristics of the caseload of a court ashallather indicators |
have mentioned. So, if the proportion of casesolves
administratively increases in any accounting peritiee clearance
indicator will appear better, and if it decreadhs, clearance indicator
will appear worse. But those changes in the clemrandicator tell

one nothing about the efficiency of the court.

Third, the indicator compares cases lodged withie @ccounting
period, with cases finalised in that same accognpariod. Often

they will not be the same cases, because a caggdooh one
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accounting period will be finalised in the next. hi§ has two

consequences. First, the comparison of a cleanmgieator in one

accounting period to the clearance indicator in rile®t accounting
period may be distorted by changes in the composdf the caseload
over those periods. Second, a significant increéasmaseload at the
end of one accounting period may significantly i@ethe clearance
indicator for that period and then significantlyprave the clearance
indicator in the next accounting period, when thoases are finalised.
So, 'bubbles’ in the numbers of cases lodged witbuat - a matter
entirely beyond the control of any court - may haverofound effect

upon the clearance indicator.

For these reasons | am continually bemused thatrenyould take
the clearance indicator, on its own, to be a megduninindex of
anything®® No doubt the clearance indicator shows whethsesan
hand are increasing over time. But that can baéyeassessed simply

by counting cases on hand.
Cost per finalisation

This indicator divides the total cost of a couctial jurisdiction by the
number of finalisations achieved during the relévaccounting
period. Like the other measures to which | havierred, it is
vulnerable to changes in the composition of a ¢®gdseload, so that
an increase in the proportion of cases resolvedirastmatively will
reduce costs per finalisation without shedding #giit upon the
efficiency of the court. Further, because it iseased by reference to

a particular accounting period, it suffers the sam@erability as the

% |f there were a means of quantifying consistent efficient delivery of services by the court
through other measures, clearance measures coald ibdicator of whether the court is
sufficiently resourced to meet demand.
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clearance indicator to which | have just referremh that the
finalisation of cases during one accounting pervidach were lodged
and worked upon in another, will result in a reduttin the cost per
finalisation in that accounting period without stedy any light upon
the efficiency of the court.

Measuring timeliness - conclusions on the statisgc

Two conclusions follow from these observationsrstFiif there is a
guantitative measure of timeliness available teekiacted from the
statistical data maintained by courts, we have yeit found it.

Second, notwithstanding the clarion call made byg&man CJ more
than a decade ago, in the area of court adminmtrate are still

counting things just because we can, and not becaasshould, and
we are still drawing entirely unjustified concluss from the data

which is extracted from our computer systems.
How can we measure timeliness?

So what can we do to measure timeliness? Thighsk one of the
big challenges which the timeliness project mustfimmt, and | will

be very interested to hear the views of othershigt forum on that
topic. My own view is that we need to move towardre qualitative
and subjective assessment of timeliness, and amway dur apparent

dependence upon statistical data.
Timeliness audits

It occurs to me that in this area, auditors mayehaore to offer than
statisticians. Perhaps instead of relying upotissizal data collected
across entire fields, it would be preferable to asdit techniques to
gualitatively assess a representative sample @sca8y this means
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the particular characteristics and circumstancesach case would be
taken into account in assessing whether the tinkentebetween
initiation and finalisation was any longer than essary and
appropriate for its fair and just disposition asceée/ed by the parties
to the dispute. In respect of cases where delayidentified by this
process, the causes of delay could then be assasdesteps taken to

reduce the prospects of delay in similar casearfuture.

Such a process would also enable the characterticases likely to
experience delay to be identified - for examplesesainvolving
self-represented litigants, or claims for damagesérsonal injury, or
involving significant components of expert evidenet. Case
management techniques could then be developed tdiseédi with a

view to minimising delay in cases having those abaristics.
Case management data

If one was to succumb to contemporary enthusiagngd@antitative
analysis, contemporary systems of case managemant provide
opportunities for the collection of data which etavant to timeliness.
For example, it would be possible to identify thenber of occasions
upon which a timetable set by the court was breohé¢he time fixed
by the court for the taking of any act had to beeeded. Assuming
that the time fixed by the court for the taking arfy step in the
litigation was a reasonable estimate of the tinaperly allowed for
that step, failure to comply could be taken as padere from

timeliness.

However, | am concerned that if such a measure ¢arbe seen as a
general index of timeliness, or even of court eficy, it might result

in behavioural modification - not by the partiesbjgat to the
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timetables imposed by the court - they have norastein the
perceived efficiency of the court, but by the cotself. If this were to
become an index in general use, there is | thinkslk that case
managers would incline towards protracting the smethin which
steps are to be taken by the parties when fixieditigation timetable,
so as to avoid adverse inferences of inefficieneyndp drawn from

non-compliance.

| would like to return now to say a little more aibahe three things
which have, in my view, contributed significantty improvements in

timeliness over the last 20 years or so.

Improvements in timeliness

Information technology
Communication

The most obvious way in which information technglodpas
contributed to improved timeliness is by enablingstantaneous
communication between lawyer and client, betweenydés and
lawyer, and between lawyer/litigant and court, amce versa. The
speed with which communication can and does now péé&ce enables
things to happen a lot more quickly than in thetpas

Electronic filing

The second way in which information technology hagproved
timeliness is by the enormous contribution whichh@és made to
improving the efficiency of court administratiorAlthough there is
still room for improvement in relation to electroniodgement,

electronic court file management and automatedoresgs to requests
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for information and court documents, improvementd a
developments in these areas over time will inelytadontribute

significantly to improved timeliness.
Discovery

The third area in which information technology laasl will continue
to have an impact is in the area of data retriémakhe purposes of
litigation. There are, of course, threats to timeds in this area. The
proliferation of electronic data in contemporaryntoerce and the
relative ease with which it can be retrieved creat@ery real risk that
the litigation process may be swamped by a tsumdmnrelevant data

of unfathomable proportions.

While there have been instances in which that thras been realised,
| am optimistic that we will develop the skills atite technology to
enable us to retrieve only that data which is dsdeto the fair and
just resolution of civil disputes. | readily ackmedge that searching
large sets of electronic documents by referenceetatified key words
has had its problems in the past, but | get tharcdense that those
problems are diminishing as our skills and techesjare improving.
The technique of predictive coding so as to idgntiife documents
within the data set that are most likely to be vefe to the issues in
dispute appears to have great potential for minngishe burden of

civil discovery, and the time consumed by that pssc
Procedural information

The fourth area in which information technology camake a
significant contribution to timeliness is by thepaaity which it offers

to provide user-friendly information to parties tvil disputes,
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including those who represent themselves. Infaonaasymmetry -
that is, the circumstance in which lawyers haveeaigadvantage over
non-lawyers in relation to the information avaikaktith respect to the
mechanisms available for the resolution of civisplites can be
ameliorated to some extent by the provision of -fisendly
information on a wide variety of topics to thoseny@eople who now
rely upon the internet as their primary sourcenédrimation. With the
benefit of such information, parties to disputelf e better equipped
to efficiently instruct their lawyers and focus upibe critical areas of
controversy. Further, there can be no doubt tletftrepresented
litigants consume a disproportionate amount oftitthe and resources
of most Australian courts. Anything which improvdse flow of
information to such persons can only improve tmeetiness of the

justice system generally.
Online dispute resolution

The final aspect of information technology whichwvbuld like to

mention as being relevant to timeliness concerosehsystems for
online dispute resolution which have now emerged wahich are

likely to become a more significant aspect of theaus mechanisms
available for the resolution of disputes in thaufat | may be showing
my age when | suggest that it appears to me tonbkely that these
mechanisms will be utilised by parties to significaommercial or
personal disputes because of the natural humaerpraefe for direct
personal contact. Whether that prophecy is cooeobt, there seems
a real prospect that online dispute resolution esyst will provide

opportunities for the prompt resolution of less ptaw civil disputes.
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Case management

Although there is currently a lack of data avakabb establish the
impact which contemporary systems of case managehwsre had
upon the timeliness of dispute resolution, my itniei belief that these
systems have made a positive contribution to tmesk is | think
commonly shared. It seems unlikely that systentsasé management
which have as their objective the early identifizatof the real issues
in dispute, the elimination of any step or proogbgh does not make
a contribution to the justice of the resolutiontleé dispute which is
proportional to the time and cost of that step mcpss, and which
encourage parties to a dispute to prepare for mmediar trial by the
qguickest and most efficient means do not have effatt. However,
there are a number of specific issues in the afe&ase management
which bear upon timeliness and upon which | woukhture a

comment.
| stime money?

Contemporary case management proceeds upon the@Essu that
the longer a case goes on, the more it is likelgxdst the parties.
Intuitively that proposition seems correct. HowelNgas | suggested
earlier, there are some cases the resolution ofhwbepends upon
factors which are not directly connected with thheparation of the
case for mediation or trial, requiring those partieo actively
participate in case management may be counter-ptiwdu As Lord
Jackson pointed out in his repdtt,modern systems of case
management have the effect of requiring partieBdat end' the costs

of preparation to a much greater extent. Theeersal risk that these

% Lord Justice JacksoReview of Civil Litigation Costs: Final Repdfdecember 2009), p 353.
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practices may result in parties incurring more goghhan they
otherwise would have. The difficulty is that weepently lack any
real data by which to assess how often that riske@ised, and in
particular, to assess whether our systems of casagement should
be modified so as to avert that risk. Howevers i | believe, an

area in which research is under way.
Proportionality

One of the cornerstones of the Wolfe reforms, akdyacomponent of
most contemporary systems of case management idatteine of
proportionality. The basic concept is that no st be taken in
preparation for mediation or trial unless the tiamel cost incurred by
taking that step is proportional to the contribnthich the step or

process will make to the achievement of a fair jastioutcome.

There are many instances in which the application tioe

proportionality principle will be clear and simpl#.general discovery
will take a year and cost an amount roughly eqaahe amount in
iIssue in the dispute, it will not be ordered. Huoer there are many
instances in which the application of the princigenot so clear. In
those instances, the difficulty of applying thenpiple is compounded
by the fact that it requires a comparison betwéamgs which are not
commensurable - cost and delay on the one handfaamess and
justice on the other. It is not at all clear to that we are regularly
getting the balance of these incommensurables, ragit once again
this is an area in which there is little data ose@rch available by

which to gauge our success or failure.
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Pre-action protocols and good faith obligations

Various Australian jurisdictions impose obligatiomgon prospective
litigants which must be fulfilled prior to the cormemcement of
litigation. They take differing forms and are eapsed in different
terms. In the context of timeliness there is astjoa as to whether
these procedures expedite resolution of a dispyteeljuiring the
parties to focus upon the issues and the prospeaonsensual
resolution prior to commencement of the litigatiam, whether such
processes delay resolution by imposing another stegteps which
must be performed before the jurisdictions of tlourts can be
invoked. In the United Kingdom, Lord Jackson foutitht the
adoption of pre-action protocols on the basis & size fits all had, in
some areas, produced substantial delay and resultectra costs
being incurred. On the other hand, there is ewiddahat at least in
some jurisdictions in Australia, pre-action obligas have improved

the timeliness of resolution.

It occurs to me that there may not be a single ansavthis question,
and that the effect of pre-action obligations midepend upon the
nature of the dispute and the processes of thd efter jurisdiction
has been invoked. For example, in the Supreme tGdu\Vestern
Australia, if a case is admitted to a list of cadesket managed by a
judge, a strategic conference will be convenedyaarthe life of the
case for the purpose of identifying the real issuedispute and
charting a course aimed at the earliest possitdelugon of the
dispute whether by mediation or by trial. Courséad mediation is
provided for a listing fee of $222, which is a tian of the fee which
would be charged by a private mediator. In thattext there is
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something to be said for the proposition that thei@es might be better
off invoking the jurisdiction of the court soonether than later, in
order that the court can supervise the early ifleation of the real
Issues in dispute and refer the matter to mediattam fraction of the
cost charged by a private mediation provider.

Docket case management

Many Australian courts now provide case managemené docket
system, where each case is managed by a singl@gudificer from
inception to resolution. Intuitively one is ina#id to think that docket
management is likely to enhance timeliness by redudelays due to
the inefficiencies associated with file 'churninghen a number of
judicial officers each have to come to terms wité issues in the case,
or arising from inconsistent managerial approache®lation to the
one case. However, | am unaware of any data @arels which

establishes this proposition.

Docket management comes at the risk of inconsigtascbetween
docket managers. Unless docket managers withioust confer
regularly with a view to ensuring that their praes and approaches
are consistent, there is a danger that the tinsdiroé any particular
case might depend upon the idiosyncratic approdcthe docket

manager to whom the case is allocated.

Nor can it be safely assumed that all judicial adfs are skilled case
managers with the capacity or inclination to préparanage the cases
to a timely resolution. Many years ago in the &upe Court of
Western Australia, a particular list was createdvim as the Long
Causes List. Any case with an estimated trial lemg excess of two

weeks was entered into the list and allocated jiadge of the court
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selected by reference to a list in which each judgé& his or her turn.
Not all of the judges had skills or aptitude asecamnagers and over
time the list became known in the profession as'ltst causes list',
because many of the cases entered into the ligaa@p to disappear

without trace.

Some courts have particular lists in which expeditis the central
focus of case management, often indicated by theerdd the list such
as 'fast track' or 'rocket docket'. While | repditcept that there are
often good reasons for the creation of such listi®, not favour them
myself. Designating one list as a 'fast track'esgpp to me to connote
that the other lists are 'slow track' which is inkhan unfortunate
impression to convey. | am inclined to the viewttm any system of
docket case management, all cases should be maoagtdt: basis
that they will be brought to resolution as quickly possible having

regard to the particular circumstances of the case.
Filters and shortcuts

In many court systems, attempts are made to enhameéness by
placing filters upon the capacity of a party togak procedural step
(by requiring leave of the court) or by offeringosttuts (such as
summary judgment or the trial of a preliminary spu These
techniques can be successful, but they need tabdldd with care.
For example, the imposition of a requirement fa grant of leave
before a step is taken may simply introduce anattegy or steps in the
process which delays rather than expedites resalugspecially if
there is a right of appeal from the refusal of EavLowering the
barrier so as to make summary judgment easierttmiggt encourage

appeals from the entry of summary judgment whi€¢hsuiccessful,
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would introduce significant delay prior to the fimasolution of the
case. Experience has also shown that early detatiom of
preliminary issues which might seem to provide artgut to final

disposition might, in the end, turn out to be thveg way home.
Alternative dispute resolution

In the Supreme Court of Western Australia, manyentivil cases are
finalised after mediation than after trial, andeesho reason to suspect
that the experience in other Australian superiariois any different.
As | have already noted, in that context a questiiges as to whether
insistence that parties participate actively in ecamanagement
processes focused upon preparation for a trial nnadversarial
environment is counter-productive. In my view,stls a very real

iIssue which could usefully be informed by furthesearch.
Ripeness

Much has been written on the identification of gagticular point in
time at which a dispute is 'ripe' for mediationsmme other form of
alternative dispute resolution. However, | suspleat the learning in
this area may be better known to mediators thajudwial officers
responsible for identifying the point at which aeahould be referred
to mediation. In Western Australia | have saidt threediation is a
process and not just an event so many times notittis|abecoming
something of a joke within the profession. By tBapression | mean
that | do not see any particular advantage in vasgmediation until
the case is about to be tried. To the contrargeegnce suggests that
much is to be gained by referring cases to medhagarly on the basis
that if they do not settle at the first mediatioonference, an

assessment can be made of the further steps whmth to be taken
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with a view to improving the prospects of settleine@ha subsequent

conference.
Non-Court based mediation

Another issue with respect to the timeliness of ARRses in
jurisdictions like Western Australia, in which allvil jurisdictions

offer court-based mediation services. That quesi® whether
government should be offering to provide mediatiservices
independent of the courts, so as to offer a marelyi means of
dispute resolution. Put another way, if governmentwilling to

provide a subsidised mediation service as parthefdourt system,
why should parties who want to access those seanbeerequired to
first invoke the jurisdiction of the court by inviok) processes which
can be time consuming, expensive and antitheticatdnsensual

resolution because of the adversarial nature optbeess?

| suspect that the answer to this question depepds the limited
availability of publicly-funded resources, a topie which 1 will

shortly turn. In the Supreme Court of Western Aal& it is a
constant struggle to provide mediation servicelgigants in a timely
fashion. If we were to be expected to provide éhssrvices to
non-litigants as well, the resources available rieediation would
necessarily have to increase significantly. Iinseenost unlikely that
those additional resources would be provided in ¢heent fiscal

climate.

Court resources

Any meaningful discussion on the subject of theetiness of the

justice system must take account of the limitedigatl and other
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resources available to the courts. Any systenpgaredures designed
to enhance timeliness which fail to take accounttrafse limited
resources is doomed to fail. Furthermore, at tble of ending on a
note of pessimism, in the current fiscal climatsaéms to me that the
challenge which confronts many Australian courtse$ so much to
enhance timeliness, but rather to maintain currstaindards of
timeliness in the context of ever diminishing judicand other

resources.

In the Supreme Court of Western Australia we haxeoeen provided
with any additional judicial resources for morertheight years, and
although | am awaiting a definitive statement frgavernment on the
subject, it seems likely that judicial numbers Vol reduced to levels
below that which prevailed eight years ago. Takingp account
population growth, expansion in specific areas afisgiction,
particularly criminal jurisdiction, and the sigméint increase in
commercial activity in Western Australia and consagial increases
in the number and complexity of civil disputes witlour State, the
failure to maintain appropriate levels of judiciaésources will
inevitably have an adverse effect upon timelineSsr difficulties are
compounded by reduced levels of support staff whiate now been
locked in by a freeze upon staff recruitment. s tcontext,
enhancing timeliness is frankly unrealistic, andhpps the best that
can be hoped is that we can continue to find efficies and processes
which will mitigate the reductions in timeliness iain are the

Inevitable consequence of inadequate resources.



