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INTRODUCTION

The Review contains detailed information and statistics concerning the work of the Magistrates'
Courts, the Children's Court, the District Court, the Family Court and the Supreme Court. It also
provides information concerning the work of different committees chaired by Judges, who are
endeavouring to contribute to the process of reform with a view to the reduction of delay, the
increase in efficiency and general improvement in the standard of the administration of justice and
the services, which are associated with it. It also includes information on the work of the Law
Reform Commission of Western Australia and Legal Aid Western Australia.

Each year I highlight aspects of the Annual Review in my address at the Closing of the Legal Year.
I am most grateful for the co-operation of the various heads of jurisdiction and members of the
judiciary and others in providing the necessary information for the purposes of this Review.

cp——

The Hon David K Malcolm AC
Chief Justice of Western Australia
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OVERVIEW

The major development in 2004 was the passage of the relevant legislation to establish the Court of
Appeal Division which is due to commence on 1 February 2005. A special sitting of the Court of
Appeal Division is planned to be held on the day the legislation commences and the day on which
the Division will in fact be created. This is the realisation of work which commenced more than 10

years ago.

Another significant development has been the attention given to greater security at the Supreme
Court. This follows the breakout from the custody centre in June this year which prompted action
to rectify a situation of risk to which attention had been drawn over many years.
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SUPREME COURT

Jurisdiction and Work of the Court
The Supreme Court of Western Australia is the highest court of the State. The Court deals with civil and
criminal matters, both at trial and on appeal, in exercise of both state and federal jurisdiction. The Court
deals with criminal charges of a most serious nature, such as wilful murder, murder, manslaughter, armed
robbery and serious Commonwealth drug offences.

The Court usually deals with civil matters of a complex nature or where the amount involved in a dispute
is more than $250,000, as well as applications for injunctions, damages and other forms of relief.

Appeals are heard by the Full Court, the Court of Criminal Appeal and the Industrial Appeal Court. A
single Judge can hear appeals from certain decisions of Magistrates.

Judges of the Supreme Court
As at 31 December 2004, the Supreme Court was composed of the Chief Justice, 17 Judges, and two
Masters. The Judges at this time were:-

Chief Justice
The Hon Chief Justice David Kingsley Malcolm AC

Judges of the Court

The Hon Justice Michael John Murray

The Hon Justice Neville John Owen

The Hon Justice Christopher David Steytler

The Hon Justice Anthony John Templeman

The Hon Justice Christine Ann Wheeler

The Hon Justice Geoffrey Miller

The Hon Justice John Roderick McKechnie

The Hon Justice Nicholas Paul Hasluck AM

The Hon Justice Leonard William Roberts-Smith RFD
The Hon Justice Carmel Joy McLure

The Hon Justice Christopher James Lonsdale Pullin
The Hon Justice Eric Michael Heenan

The Hon Justice Michael Laurence Barker

The Hon Justice Narelle Johnson

The Hon Justice Rene Lucien Le Miere

The Hon Justice Carolyn Frances (Lindy) Jenkins
The Hon Justice Ralph Lloyd Simmonds

Their Honours Justice Le Miere and Justice Jenkins were appointed on 2 February 2004. The Hon Justice
Simmonds was appointed on 23 February 2004.

Masters
The Masters deal with interlocutory or preliminary matters prior to trial and hear company matters and
any short matters assigned to them from the Judges' list.
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Master Craig William Sanderson
Master David Wallace Newnes

Principal Registrar
Mr Keith Frederick Chapman RFD

Registrars

As well as the Principal Registrar, who often acts as a Master, there are eight Registrars of the Court who
are also engaged in case management (pre-trial) work. Some designated Registrars are qualified as
mediators and mediate matters when so ordered by the Court. The Principal Registrar now has the
delegated control and superintendence of the Central office, previously the responsibility of the Masters.
As at 31 December 2004, the following Registrars held office:

Mr Paul Lyon Johnston

Mr David Lewis Powell

Mr Simon Christopher Stedman Dixon
Ms Pamela Porter Eldred

Ms Sandra Mary Boyle

Mr Gilbert Paul Rimmer

Mr Christopher John Boyle

Acting Registrar Corryn Rayney continues in her role at the Court.

CIVIL JURISDICTION

Full Court Civil Appeals

This is the last time that I will report on the work of the Full Court which will cease as from 1 February
2005. Civil appeals continued at a high level in 2004. The Full Court heard 90 appeals and related
matters, such as prerogative writs, compared with 105 in 2003. A significant number of these matters
were complex. However, because of the priority given to some substantial criminal appeals, the number
of civil appeals waiting for hearing dates increased from 62 in February to 86 in December 2004. The
following table shows the number of appeals to the Full Court from each jurisdiction during the past nine
years:
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' Full Court 12004 2003 2002 2001 2000 1999 1998 | 1997 1996
From Supreme Court
Allowed 17 17 16 18 20 15 6 12 15
Dismissed 21 20 28 36 44 31 12 28 35
Allowed In Part 4 3 5 4 4 1 0 0 2
Sub Total
From District Court
Allowed 8 14 23 22 16 17 9 27 22
Dismissed 16 20 18 22 24 21 16 32 47
Allowed In Part 2 2 1 2 3 2 0 6 7

Sub Total
From Workers Compensation
Board

Allowed 2 3 2 3 4 2 2 0 2
Dismissed 5 5 4 0 1 0 0 1 10
Allowed In Part 0 0 1 0 0 0 0 0 0

Sub Total

From Liquor Licensing Court

Allowed 0 1 0 0 3 0 0 0 0
Dismissed 0 1 1 1 1 3 0 0 2
Allowed In Part 0 0 0 0 0 0 0 0 0

Sub Total

From Children's Court

Allowed 0 0 0
Dismissed 0 1 3
Allowed In Part 0 0 0
Sub Total

From Other Courts

Allowed 4 9 4 4 5 0 2
Dismissed 3 4 3 2 2 4 5

Allowed In Part 0 0 0 0 0 0 0 0 0
Sub Total 7 5 12 3 \ 6 8 10 | 7
Cases Stated Heard by Full 1 1 1 0 0 1 0 0 0
Court

Sub Total 1 1 1 0 ‘ 0 1 0 | o 0
Prerogative writs

Granted 6 9 1 3 3 7 3 0 2
Refused 1 4 0 6 0 2 1 9 4

Sub Total
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Civil List

In 2004, 1608 civil proceedings were commenced in the Supreme Court. In addition, 394 proceedings
were commenced under the Companies Code, with one claim for compensation under the Public Works
Act.

In 2004, 52 civil trials were heard and 27 actions were settled prior to trial, but after a date for trial had
been fixed. In February 2004, 74 civil actions were waiting to be heard. This figure was reduced to 34 in
August, but increased again to 46 in December. The number of sitting days required for these trials is
257. Currently 27 trials are pending, with a hearing time of five days or more requiring 198 days. The
estimated delay between entry for trial and trial was 17 months in February, reducing to 10 months in
August, but blowing out to 13 months in December. Significantly, however, the median time between
entry for trial and trial for cases already listed has been reduced from 76 weeks in February to 50 weeks
in December.

Expedited List

The Expedited List continues to provide a very important service to litigants whose cases are urgent. In
December 2003, there were 35 cases in the list. While there are many asbestos related claims there is
constant demand for entry into the list by litigants involved in commercial disputes. As at 31 December
2004, there were 21 cases in the list of which one was awaiting trial, two were awaiting judgment and the
remainder were active.

Judges' Chambers
In the civil jurisdiction, judges dealt with 1730 summonses and other applications in Judges' Chambers in
2004.

Masters' Chambers

As of 24 May 2004, Masters have undertaken all civil matters formally handled by Judges in chambers.
This includes general Judges' Chambers matters and Judges' special appointments. It also includes the
virtually all urgent applications.

There remains no significant delay in obtaining an appointment to hear a matter in Masters' Chambers.
Most matters are listed within 14 days of the parties indicating they are ready for hearing.

In the majority of cases heard by Masters, judgment is delivered ex tempore. The average time for
delivery of reserved judgments is just under three weeks.

Early in 2005, a practice court will be established which will replace the present chambers system and
which will formalise the present arrangements. Masters will also consider further measures to streamline
procedure with a view to more efficiently dealing with matters they handle.

The change of procedure has increased the workload on Masters' staff considerable. The changes would
not have been possible without the willing and tireless efforts of the staff.

In 2004, the Masters dealt with one single judge appeal from the Land Valuation Tribunal and three civil
trials, two of which were inheritancy matters. In addition, Masters heard 81 matters by special
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appointment which would otherwise have been heard by a Judge, 182 matters in ordinary chambers which
could have been heard by a Judge and 3135 matters in Masters' Chambers. This contribution has been
very substantial and contributed greatly to enabling the Court to dispose of more civil cases than would
otherwise have been the case.

Registrars
The Registrars conducted 344 mediation conferences, 2631 status and evaluation conferences and dealt
with 979 other matters, including some very lengthy taxations of costs.

Case Management

Having participated actively in a comprehensive internal review of the case management system, the
Registrars are aiming to reduce the number of court appearances required in the course of an action. They
have done this by encouraging parties to agree consent orders and to use, where possible, telephone,
facsimile and email communication to obtain the orders. This has resulted in a reduction in the number of
case management hearings.

This particular initiative has not reduced the Registrars' workload. In fact, it requires a greater level of
administrative involvement but there are cost and time savings for the litigating parties.

The Registrars have increased the number of contested applications they hear themselves to reduce the
number of matters being dealt with by the Masters, thus reducing that waiting list. This has made it easier
and faster for litigants to resolve their interlocutory disputes. This initiative, which can result in timely
and shortened contested hearings, has been well received by the profession.

With Judges of this Court, the Registrars are engaged in an initiative of "pairing". This enables pre-trial,
ancillary, logistical and routine arrangements to be carried out by a Registrar at the Judges' direction. The
initiative is in its early development but the promise of greater efficiencies for the court are there already.

Mediation
Parties and lawyers continue to express a very high level of satisfaction in mediations. The services of
the mediation Registrars are keenly sought and they make a significant contribution to settlement rates.

Order 62A Applications

Actions by mortgagees to take possession of mortgaged properties continue to occupy time and resources
in this Court. The requirements of the Rules impose strict obligations on plaintiffs. Registrar Eldred and
Registrar S Boyle have been working with the profession to improve and standardise procedures and the
efficiency of the list.

Shortly, a new Practice Direction will be issued dealing specifically with the new procedural requirements
affecting these applications. An information sheet will be issued for unrepresented defendants.

Court of Appeal

The Court of Appeal Division shall commence on 1 February 2005. The legislation provides for an
appointment of a Registrar to that Division. In the past few months, funding has been made available to
enable the appointment of two part-time acting Registrars. This has released Registrar Eldred from other
duties so that she could instruct Parliamentary Counsel on legislation and rule changes and to work on the
new Practice Directions.

THE HON DAVID K MALCOLM AC
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State Administrative Tribunal
This year has seen the creation of the new State Administrative Tribunal which has absorbed the
jurisdiction of the Guardianship and Administration Board.

It would be remiss not to mark this event without acknowledging the outstanding contribution made by
Registrar Eldred in the extended time she served as Deputy President. Her efforts ensured the Board
carried out its important tasks in a professional and judicial manner in this sensitive and difficult area, in a
time of change and uncertainty.

Similarly, in the transition period under Justice Barker, Registrar Dixon has acted as the Deputy President
of the Board and carried out these duties in addition to those of a Registrar of this Court. His assumption
of this responsibility has been exemplary.

Registry

During 2004, the administrative branch of the Supreme Court has been building on the initiatives
introduced during 2003. The Court's administration branch is headed by an Executive Manager who is
supported by three sections - Business Services, Customer Services and Listings and Judicial Support.

Business Services is responsible for the management of budget and financial services, statistical
reporting, contracts, information and records, purchasing & procurement and information technology.

While it was business as usual managing the Court's finances and ensuring that commitments could be
funded, the Business Services team managed and supported a number of self and capital-funded building
projects. These projects included a security upgrade to the custody area following the escape on 10 June
2004, court improvements and initiating a Master Planning Process for the future of the Supreme Court
until 2030.

In addition, significant improvement was made by the Business Services team in the collection, reporting
and analysis of the Court's statistics and performance. While there is significant work still to be done in
2005, great strides were made this year in all facets of the Court's business services.

Customer Services' main responsibility is in Central Office. The Central Office has been divided into two
sections because of a lack of accommodation in the Supreme Court Building -- Central Office and the
Probate Office.

2004 has been a year of consolidation in the Central Office and Probate Office. The previous years have
been notable for considerable change including the introduction of a computerised case management
system, ICMS (Integrated Courts Management System). The most notable aspect for 2004 has been the
apparent increase in the level of satisfaction experienced by service users.

The Listings & Judicial Support section is divided into two sections: the Listings Office, which is
responsible for scheduling matters — both civil and criminal; and Registrars support staff and Case
Management.

The Listings Office is responsible for scheduling matters to be heard before the Judges and Masters
(except Masters' Special Appointments); assisting the Central Office with coordinating the daily
Judges/Masters' Chambers Lists, management of the Expedited List, the Long Causes List and the
Defamation List; and receiving and dating Lists of Submissions and Authorities for upcoming hearings.
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The Registrars Associates support the Registrars by providing administrative and secretarial assistance
both in and out of Court. The Case Management section operates and maintains the "bring up" system for
actions where orders have been breached and time frames not met. During the course of the year, Listings
has been working in close liaison with the Judges, particularly the Expedited List/Listing Judge, resulting
in a reduction in the delay in the hearing of civil trials.

CRIMINAL JURISDICTION

Court of Criminal Appeal

This is the last time that I will report on the work of the Court of Criminal Appeal which will cease as
from 1 February 2005. In 2004, the Court of Criminal Appeal dealt with 158 appeals against conviction
and/or sentence, the highest number of cases since the year 2000.

There were only four appeals against sentences from the Children's Court in 2004. There have been only
two appeals against conviction from the Children's Court since 1998, both in 2002 (one was allowed and
the other dismissed).

The following tables provides a breakdown of matters finalised by hearing before the Court of Criminal
Appeal since 1996 (appeal and applications for leave to appeal):

Court of Criminal Appeal 2004 | 2003 2002‘ 2001 2000 1999 1998 1997 1996

Supreme Court —
Against Sentence

Allowed 11 5 10 10 8 4 2 6 11
Dismissed 17 16 14 18 26 21 21 22 30
Varied 0 0 0 0 0 0 0 2 0

Sub Total 28 21 24 | 28 34 25 23 30 41

Supreme Court —
Against Conviction

Allowed 4 2 5 3 1 2 2 4 3
Dismissed 8 10 3 16 12 13 5 26 32
Varied 0 0 0 0 0 0 0 2 0

Sub Total

District Court —
Against Sentence

Allowed 26 19 20 35 43 38 22 20 27
Dismissed 40 56 51 27 57 53 38 68 57
Varied 0 0 0 0 0 1 5 2 5

Sub Total 66 75 71 \ 62 100 92 65 90 89

District Court —
Against Conviction

Allowed 18 9 13 14 18 13 17 11 12
Dismissed 30 29 22 21 30 27 26 46 34
Varied 0 0 0 0 0 1 0 2 2

Sub Total

Children's Court —
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Against Sentence

Allowed 3 3 2 0 0 4 0 3 4
Dismissed 1 3 0 0 0 0 2 0 2
Varied 0 0 0 0 0 0 0 0 0
Sub Total 4 6 2] o0 0 4 p) 3 6
Children's Court —

Against Conviction

Allowed 0 0 1 0 0 0 0 1 0
Dismissed 0 0 1 0 0 0 0 0 0
Varied 0 0 0 0 0 0 0 0 0
Sub Total 0 0 2] o0 0 0 0 1 0
References 0 2 1 4 0 1 1 0 0

Sub Total 0 1 |

2 4 0 0 0 0 0
- ... || | |

TOTAL 158 154 143 ‘ 148 195 177 140 215 219

Criminal List

Wilful murder, attempted murder and armed robbery are the most common offences tried in the Supreme
Court. The Commonwealth and State Directors of Prosecutions are also encouraged to prosecute cases
not within the exclusive jurisdiction of the Supreme Court which, by reasons of complexity or some other
reason, it would be appropriate to have tried in the Supreme Court. The volume of business has increased
to the point where three Judges are rostered to sit in the criminal court each month. Circuit business
remains steady and the Court remains ready to sit in each circuit town every two months, if required.

Apart from times when the Court is in recess, when only urgent applications are dealt with, the criminal
court sits in each month of the year. In 2004, 102 trials were listed. In addition, time must be provided
for pleas days, directions hearings and other applications and, of course, sentencing offenders.

The average length of a criminal trial in the Supreme Court is 6.5 days. Trial lengths vary considerably.
Some take many weeks or months because of the volume of evidence required.

As of December 2004, trials have been listed to the end of August 2005, a backlog of about eight months.
Despite the best efforts of all concerned, that backlog is slowly increasing. This is a major cause for
concern, as there are many accused in custody or on remand awaiting trial.

Only three courts in the Supreme Court are capable of use for criminal trials, but the growth in demand is
such that a fourth criminal court will be required in the very near future. In the meantime, alterations to
the Court custody centre, involving the closure of existing courtrooms, means that the Supreme Court will
require the full-time use of courts at Fremantle and Rockingham in the first six months of 2005. This will
obviously affect the District Court, which has outgrown its accommodation at the Central Law Courts and
has been regularly using the courts at Fremantle and Rockingham. Even when the existing criminal
courtrooms at the Supreme Court become available in July 2005, it is anticipated that by then the
Supreme Court will be required to have a fourth Judge sitting in crime, again at Fremantle or
Rockingham.

Late pleas of guilty remain a problem when trials listed do not proceed and it is too late to list a
replacement case. Prosecutions, defence counsel and the solicitors are urged to amend their procedures to
avoid the loss of court time by reason of late pleas of guilty. There is also a need for the disclosure
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process to be completed at an earlier stage to prevent cases which have been listed not proceeding
because of late disclosure, particularly by prosecutors.

Supreme Court: Appeals to a Single Judge
In 2004, there were 54 appeals to a single Judge under the Justices Act 1902 (WA). This compares with

59 appeals in 2003. Of the appeals in 2004, 28 were allowed, 23 dismissed and three were allowed in
part.
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FAMILY COURT

Jurisdiction and Work of the Court

The Family Court of Western Australia exercises both federal and state jurisdiction. In its federal
jurisdiction, it can determine matters relating to dissolution or nullity of marriage, parenting orders in
relation to children of a marriage, maintenance and child support, and settlement of property. In its non-
federal jurisdiction, it can determine matters relating to ex-nuptial children, adoption matters and property
settlements in de facto relationships.

Judges of the Family Court of WA
As at 31 December 2004, the Family Court of Western Australia was composed of the Chief Judge and
five other Judges as follows:-

Chief Judge
The Hon Justice Michael Henry Holden

Judges of the Court

The Hon Justice Nicholas Tolcon

The Hon Justice Carolyn Elvina Martin

The Hon Justice John Gerard Barlow

The Hon Justice Julienne Penny

The Hon Justice Stephen Ernest Thackray

(All Judges hold dual commissions with the Family Court of Australia.)

Acting Principal Registrar
Mr Peter David Monaghan

Registrars

Mr Christopher John Judges

Mr Ronald Graham Fleming

Ms Roberta Annette Andrews

Mr Alan Moroni

Ms Lisa Ilarda

Mrs Jill Vander Wal

Mrs Susan Duncanson

(All Registrars are also appointed as Magistrates.)
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OVERVIEW

In the last few Annual Reviews, the Chief Judge indicated the difficulties that the Court was facing in
delivering the service that the people of Western Australia are entitled to expect. However, in the last
review, he indicated that the situation might improve. There has been a significant improvement.

As at 30 June 2003, 609 cases were awaiting a trial date in Perth with a further 42 awaiting a trial date in
circuit towns, or a total of 651 cases. By 30 June 2004, 386 cases were awaiting a trial date in Perth and
58 in circuit towns, or a total of 444 cases, which represents a decrease of 32 per cent. The reasons for the
reduction are:

e the new and improved procedures referred to in my last report; and
e the appointment of the Court's Principal Registrar, Mr Stephen Thackray, as an acting Judge
for 12 months, commencing 1 September 2003.

The Chief Judge of the Family Court of Western Australia has expressed his gratitude to the Attorney
General of Western Australia for agreeing to the appointment of an acting Judge. The Court received
additional funding following a review of the workload and resources of the Family Court of Western
Australia and this funding allowed the Court to accommodate the cost of the acting appointment.

On 13 October 2003, there was a slight increase in Registrar/Magistrate strength when Mrs Susan
Duncanson SM was appointed and the position of Mrs Jill Vander Wal SM was increased from 0.7 FTE
to a full-time position. The result was that there was no decrease in resources in this area when the
Principal Registrar was appointed as an Acting Judge.

As at 30 June 2004, the Court was able to accommodate first listing dates within performance indicators
for divorce applications, applications for final and interim orders and maintenance applications.
Contravention applications could not be listed in the desired 14 days from filing and were being listed
four - six weeks from the date of filing. Conciliation conferences could not be listed within 12 weeks
from the date they were ordered and they were being listed 14 weeks from that date.

Previous reports have noted the need for an increase in resources at the Registrar and Magistrate level.
The volume of work to be dealt with by Magistrates and the chambers and conference work conducted in
their capacity as Registrars, continues to increase while staffing levels remain essentially unchanged.
Once the position of Principal Registrar has been filled on a permanent basis, it is proposed to direct the
additional funding referred to above to increasing the number of Registrar/Magistrates.

Insofar as the work of the Judges is concerned, the time between conciliation conference and a probable
trial date has further decreased to less than six months, only one month outside the performance
indicators. The overall position is, therefore, that the Court is operating within, or close to, all of its
performance indicators.

The launch of the Family Court of Western Australia website in July 2003 was a significant achievement.
It is of a very high standard and is undoubtedly of significant assistance with the ever-increasing volume
of self-represented litigants. The website use has shown a steady increase to 6525 site visits during June
2004. The figures spiked in March/April and this was possibly related to the information required about
the changes to the Family Law Rules. There were 145,000 'hits' in those months, whereas a normal month
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would have about 120,000 'hits'. The Chief Judge is grateful to Justice Penny, Librarian Wendy Ryan,
Rick Warrek and Stuart Jeffery for their efforts in getting the site up and running.

On 29 March 2004, the new Family Law Rules came into force. Those rules put particular emphasis on
pre-action procedures with which each prospective party to a case must comply, including attempting to
resolve the dispute using primary dispute resolution methods. It is too early to report on the full impact
these procedures will have on the Court's workload. However, there are early indications that the impact
will be significant as there was a 14 per cent decrease in applications filed in the final quarter.

The new rules' introduction resulted in a significant change in the way that cases were dealt with at the
first court event. Directions hearings were replaced by Case Assessment Conferences ("CAC") for all
matters. In cases involving children's matters, these are conducted jointly by Counsellors and Registrars.
The purpose of the CAC is:

e to enable the person conducting the conference to assess and make any recommendations
about the appropriate future conduct of the case; and
e to enable the parties to attempt to resolve the case, or any part of the case, by agreement.

It is hoped that a combination of the pre-hearing procedures and the CAC will result in an earlier
resolution of many disputes. Again, it is too early to assess the impact of these changes.

Court Workload

For the second consecutive year, the Chief Judge is able to report that the Court's workload has remained
relatively steady. Some 5191 applications for divorce were filed, compared with 5535 in the previous
year, representing a six per cent decrease.

There were slightly fewer applications for final orders filed. Some 2675 applications were filed,
compared with 2762 in the previous year. The number of applications for interim and procedural orders
increased from 3622 to 3823, an increase of just over five per cent. Over the past three years, the number
of interim applications has increased by 15 per cent.

Due to the rule changes, statistics for summary maintenance and child support applications are not
available for the whole of the year under review.

There was once again a significant increase in the number of order contravention applications.
Applications filed alleging a contravention of court orders were 520, compared with 489 the previous
year. The number of contempt applications was 16, compared with 17 in the previous year.

Form 12A applications seeking orders be made by consent increased significantly (2392 compared with
2019 previously, an increase of 18.47 per cent).

Parties haves an automatic right of appeal from decisions of Magistrates to a Judge in all matters, other
than child support proceedings. The number of appeals filed decreased significantly (71 appeals
compared with 82 in the previous year, a decline of 13 per cent). Considering the many thousands of
decisions made by the Magistrates in the course of a year, it is a remarkably low number of appeals. It is
a continuing credit to them that there are so few appeals given the large number of decisions made in
highly contentious matters.
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The Family Court Act 1997 was significantly amended in 2002 to give de facto spouses, who separated
after 1 December 2002, the same right to claim spousal maintenance or alteration of property interests as
married persons. During the year under review, about 350 applications were filed. The relatively low
number of applications is no doubt due to the fact that the legislative amendments were not retrospective.
Given that according to the 2001 census there were in excess of 110,000 people living in de facto
marriages, it is expected that the Court's work in this area will increase significantly in the future.

In the year under review, the Registrars conducted 1649 conciliation conferences, 826 pre-trial
conferences and 838 directions conferences. These figures represent 302 more pre-trial conferences, 255
fewer conciliation conferences, and 336 more directions conferences than the previous year, an increase
in the number of conferences conducted of 383.

The Chief Judge would particularly like to thank Mr Monaghan SM for his outstanding contribution as a
member of the Steering Committee for the Rules Revision Committee and for overseeing the
implementation of the Rules in the Family Court of Western Australia. This required an enormous
amount of work on his part.

The development of the newly established Court Counselling branch within the Department of Justice and
its integration into the Family Court Mediation and Counselling Service ("FCMCS") commenced early in
the financial year. The Federal Government has recently announced its response to the recommendations
from the House of Representatives Standing Committee into child custody arrangements in the event of
family separation. The FCMCS has reviewed its policies in light of this and the 2001 Pathways Report,
and has formulated an exciting proposal which will address many of the concerns raised. The current
family law environment in Western Australia is ideally placed to respond creatively to the
recommendations. It is hoped that additional funding will be made available to implement the proposal.

The FCMS continues to operate as an integral part of the Family Court of Western Australia with the
Director of Court Counselling, Manager, 13 counsellors and 3.5 administrative staff.

JUDICIAL PERFORMANCE

Defended List

In the year under review, 438 cases which were expected to last in excess of one day were allocated
hearing dates. The total hearing time for those cases was estimated at 854 days. This is a significant
improvement on last year when only 274 cases were allocated a hearing date, with an estimated hearing
time of 586 days. The Chief Judge believes the improvement results from improved listing procedures
and the appointment of the acting Judge.

Last year, the Chief Judge highlighted the need for additional judicial resources. It is now hoped that
additional funds allocated by the Commonwealth will permit the appointment of one or more Magistrates
and/or Registrars.

All of the Magistrates are to be invested with the same jurisdiction as is presently exercised by the
Federal Magistrates. This will mean that the Magistrates could hear the small to medium property cases
and could make final orders with respect to children. This would free the Judges to hear the more
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difficult and/or complex cases. It is anticipated that further significant inroads can be made into the
defended list when and if this plan is implemented.

Of the 438 cases allocated a hearing date, 140 cases proceeded to judgment. Of cases expected to last one
day or less, 129 were given a hearing date. On the day allocated for hearing, 94 remained to be decided,
of which 17 settled at the trial's commencement or during the case. Some 48 cases required a judgment.
The remainder were adjourned or stood over.

The average length of time for the long defended matters was 2.13 days. One case ran for 10 days and
one for nine days. The hearing time for the remainder ranged between one and six days.

The above figures do not accurately reflect the Judges' work. Some 104 other significant judgments were
handed down which do not fit into either of the above categories. These typically involve a determination
of often complex matters argued in the Duty Judge list or at special appointments.

During the year under review, the Chief Judge participated in nine sittings of the Full Court
which resulted in the publication of 31 reserved judgments. In addition, the Judges of this Court
continue to determine applications made under the Telecommunications (Interception) Act 1979.
In the year under review, there were 147 such applications. A number of these applications have
been determined after hours or on the weekend. They continue to be time consuming and add
considerably to the workload of the Judges.

Appeals

The Full Court of the Family Court of Australia sat in Perth on two occasions during the year to hear
appeals under the Family Law Act 1975 and the Child Support (Assessment) Act 1989. During the year,
22 appeals were filed and one application for leave to appeal.

The Appeal Court handed down 19 judgments -- 13 appeals were dismissed and six were allowed. Some
four appeals were withdrawn and four were abandoned. As at 30 June 2004, 12 appeals remained to be
determined.

Appeals from the Family Court of Western Australia exercising non-federal jurisdiction, are heard by the
Supreme Court of Western Australia. Seven such appeals were heard during the year under review.

Court Circuits

A Judge sits on circuit to hear defended cases only. The present system is that a Registrar/Magistrate
visits the circuit town about two weeks before the Judge and hears undefended dissolution applications,
directions hearings, interim applications and some summary maintenance and child support applications.
The Registrar/Magistrate then conducts Conciliation and Pre-hearing Conferences. If there are defended
cases to be heard, the Judge will then visit the circuit town to hear these matters.

THE HON DAVID K MALCOLM AC
CHIEF JUSTICE OF WESTERN AUSTRALIA

(17)



2004 Annual Review of Western Australian Courts

Circuits Gazetted N Required
Bunbury 6 6
Albany 3 1
Geraldton 3 3
Kalgoorlie 3 2
Port Hedland/Karratha/Broome 3 2
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DISTRICT COURT

Jurisdiction and Work of the Court

The District Court of Western Australia is the intermediate court in this State. The District Court deals
with serious criminal trials in Western Australia, except where the charge is very grave such as murder or
armed robbery.

The civil jurisdiction is limited to claims to recover sums of not more than $250,000, except in personal
injury actions where it has unlimited jurisdiction to hear claims for damages.

The Judges of the Court hear appeals from civil judgments of Stipendiary Magistrates and also appeals
from various tribunals, such as the Commercial Tribunal Rent Review Board, Strata Titles Referee and
Veterinary Tribunal. The Judges also sit in civil public chambers to deal with matters that need to be
attended to before a case goes to trial. The Registrars complete the bulk of this pre-trial work.

Judges of the District Court
As at 31 December 2004, the District Court was composed of the Chief Judge, 21 Judges, and one
Commissioner as follows:-

Chief Judge
Her Honour Judge Antoinette Kennedy

Judges

His Honour Judge Paul James Healy

His Honour Judge Henry Hall Jackson

His Honour Judge Peter John Williams

His Honour Judge Peter Donald Blaxell

His Honour Judge Michael Gerald Muller
Her Honour Judge Mary Ann Yeats

His Honour Judge Michael Denis Finbar O'Sullivan QC
His Honour Judge Roger Anthony Macknay QC
Her Honour Judge Valerie Jean French

His Honour Judge Allan David Fenbury

His Honour Judge Henry John Wisbey

Her Honour Judge Shauna Marie Deane QC
His Honour Judge Peter Maurice Nisbet QC
His Honour Judge William George Groves
Her Honour Judge Catherine Joan O'Brien
His Honour Judge Peter Dominic Martino
His Honour Judge Denis John Reynolds

His Honour Judge Philip Richard Eaton

His Honour Judge Robert Anthony Mazza
Her Honour Judge Jane Crisford SC

His Honour Judge John Anthony Chaney SC
Commissioner Rodney Edward Ley Greaves
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Her Honour Judge Antoinette Kennedy was appointed as Chief Judge of the District Court on 1 January
following the resignation of Chief Judge Kevin Hammond who has taken up an appointment as
Commissioner for the Corruption & Crime Commission. The Court welcomed five Judges to the bench:

His Honour Judge Denis John Reynolds (9 February 2004)
His Honour Judge Philip Richard Eaton (9 February 2004)
His Honour Judge Robert Anthony Mazza (10 February 2004)
Her Honour Judge Jane Crisford SC (16 February 2004)

His Honour Judge John Anthony Chaney SC (23 April 2004)

The Court also farewelled her Honour Judge Carolyn Frances Jenkins, who was appointed to the Supreme
Court bench on 2 February, and their Honours Judge Lawrence Alton Jackson QC and Judge Robert John
Viol.

Registrars
As at 31 December 2004 the Registrars were:

Principal Registrar Michael Gething

Registrars George Augustus Kingsley
Lyn Dorothy Wallace

Deputy Registrars Simon Peter Harman
Richard John Hewitt

Principal Registrar Michael Harding retired on 3 March, 2004, after 17 years as the Court's Principal
Registrar.

CIVIL JURISDICTION

Caseload
This year, the number of civil lodgments increased in all categories — writs, appeals and originating
summonses — as shown in the charts below.

This contrasts with the longer-term trend of decline in the number of civil lodgments due to reform in the
area of personal injury claims and it is considered the future trend in civil lodgments will be upward.
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DISTRICT COURT CIVIL - Lodgments (Writs)
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Finalising civil cases is distinctly different to that of criminal cases. Civil matters can settle without the
involvement of the Court and the nature of civil claims means settlements are approached by the parties
on a more commercial basis. Consequently, the Court manages civil litigation by facilitating settlement
opportunities while ensuring that cases do not stagnate. The Court relies to a significant degree on its
Registrars to perform this function and it is necessary to complete only four percent of civil matters by
trial.

The following graph sets out the number of cases finalised and reflects the Court's policy of regarding a
matter as finalised where it has been inactive (no filings or hearings) for 12 months. The increased
figures shown for 2002/03 occurred following the introduction of a process within (Integrated Courts
Management System) ICMS, which identifies these inactive matters and automatically amends their
status.
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DISTRICT COURT CIVIL - Finalisations
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While there were fewer civil trials conducted this year, a number of significant and lengthy trials were
held, including an eight-week trial relating to the major coastal cliff face collapse at Gracetown.

DISTRICT COURT CIVIL - Listings
Cases Proceeding to Trial
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The number of cases on hand reduced over the year by 250, which is a good result, given the increase in
civil lodgments already discussed.

However, the number of cases on hand older than 70 weeks (the Court's standard case track) increased by
around 10 per cent and this is an area the Court will need to address in the coming year.
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DISTRICT COURT CIVIL - Cases On Hand
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Issues and initiatives

The District Court continues to focus attention on the potential for improvement in the civil jurisdiction.
As system development and process change requires the support of legislative amendment before
introduction, the work involved should not be underestimated. The activities identified below relate to
current work in the civil jurisdiction and are being carried out in conjunction with one another.

New civil rules of court

The Court has been involved in a review of its case-flow management process and examining ways of
improving those procedures. To support this, the District Court Rules have undergone considerable
scrutiny and undergone further debate during the year.

The Court has for some time been undertaking a major re-write of these rules and that will introduce
significant improvements to the civil case-flow process. This work is almost complete and the rules are
expected to be in place and the new system to commence in April 2005.

Integrated Courts Management System (ICMS)

Following its introduction in June 2003, ICMS has been further enhanced and refined and now supports
fully the Court's civil jurisdiction. The Court intends to expand ICMS to its country registries in 2005.
Planning work to develop ICMS for the criminal jurisdiction has already commenced and is expected to
take at least 18 months to complete.
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eLodgment

ICMS has been designed with the future in mind and has built-in functionalities which will enable the
Court to expand services to litigants. The system has now been developed to provide the capacity for the
electronic lodgment of documents and online payment.

The eLodgment process will involve the preparation, transmission, validation, registration and return of
writs as well as the electronic payment of associated court fees. The facility will be introduced in
December 2004 with selected litigants for the lodgment of writs only. Following a short pilot period, the
eLodgment system will be made available generally and enhanced to accept other documents.

Changes to jurisdiction
A number of significant proposals that adjust the Court's civil jurisdiction are currently in the final stages
of development.

A package establishing a new Magistrates' Court includes the Courts Legislation Amendment and Repeal
Bill 2003 — passed by both houses and assented to 23 November 2004 — which increases the District
Court's jurisdiction to hear liquidated claims from $250,000 to $500,000. The Magistrates’ Court (Civil
Proceedings) Bill 2003, which awaits proclamation, raises the Magistrates' Court threshold for liquidated
claims from $25,000 to $50,000. At this time, it is impossible to predict the effect of this on the Court's
workload.

Workers' Compensation

The Workers Compensation Reform Bill 2004 - passed by both houses of Parliament and assented to on 9
November 2004 - is likely to increase the number of matters coming before the Court, given the power of
the Court to review the initial assessment of impairment. This increase will particularly be apparent in the
first two to three years after proclaiming, as both plaintiffs and insurers seek judicial guidance of
assessment outcomes.

Naturally, we will need another judge and that will require new chambers to be constructed because the
Court does not have any spare chambers available.

State Administrative Tribunal

Legislation establishing the proposed State Administrative Tribunal, which was assented to on
23 November 2004, will see jurisdiction for some appeal matters transfer from the District Court to the
new Tribunal. It is considered this will result in a small reduction in the Court's caseload as such appeals
are few in number. However, two Deputy Presidents will be provided by the District Court.
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CRIMINAL JURISDICTION

Caseload

Movements in the criminal caseload in 2003/2004 retained the same characteristics as experienced in
earlier years, as depicted in the following tables.

DISTRICT COURT CRIMINAL INDICTMENTS
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While the number of new indictments has remained stable, the following graph illustrates a slight decline
in the number of miscellaneous criminal applications. The Court now keeps statistics in regard to the
number of breaches, due to the impact of this re-sentencing on the Court's resources.
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Case Completion

The following graphs show that the recent decline in the number of criminal cases finalised appears to
have been arrested with around the same number of cases finalised this year as last year.
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DISTRICT COURT CRIMINAL Trials Proceeded
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The number of criminal trials completed this year actually increased by 25 to 515 trials. Nevertheless, the
number of criminal cases on hand increased by 173 in the period under review to be 1976 at year end.

DISTRICT COURT CRIMINAL Finalisations
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The Court conducted a number of significant criminal trials this year including two nine-week trials. In
one, the trial was also subject to additional security arrangements and the use of a remote off-site public
gallery operated by video-link.

The Court's capacity to conduct trials in a timely manner is affected by a number of factors. From time to
time, very long trials must be accommodated. This year 13 judge weeks were lost due to delays in the
replacement of four judges who had retired from the Court. Further, this Court has a more extensive and
widely spread circuit workload than any other court in Australia. Circuits are essential but they are more
demanding on judicial resources than other work because of the travel time and because there are no
economies of scale. Finally there are a number of parties with competing interests to accommodate.

The increase in the number of criminal cases on hand continues the trend in recent years as reflected in
this graph:
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DISTRICT COURT CRIMINAL - Cases On Hand
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The major issue faced by the Court is the delay in obtaining a criminal trial due to the backlog of cases
awaiting trial. This is a matter of enormous significance to litigants, witnesses and the general good of
the community. Unfortunately, the position deteriorated over the year. The backlog - the number of cases
on hand older than 12 months - increased as shown in the following graph.

DISTRICT COURT CRIMINAL
Backlog of cases on hand older than 52 weeks
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The court aims to finalise 90 per cent of its criminal business within 12 months. However, despite its
best endeavours, achievement in this regard was similar to that of previous years and over the year only
around 72 per cent of matters were finalised within 12 months.

This rate of finalisation is the lowest of all comparable criminal courts in Australia as are the Court's
comparative resources.
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DISTRICT COURT CRIMINAL
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The following statistics shed some light on the reasons for delay in finalisations.

DISTRICT COURT CRIMINAL
Listed Trials Not Proceeding
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Issues and Initiatives

Practice Directions

In May 2004, the Court engaged the Hon. Henry Wallwork QC, retired judge of the Supreme Court to
review its criminal case-flow process and suggest improvements to the system. Following receipt of that
report and other deliberations, Practice Directions 1 and 2 of 2004 were issued in July, which are
designed to tighten case-flow and trial management and better enable the Court to conduct its business
more effectively and efficiently. The impact of these practice directions will be monitored closely.

Other listing initiatives

The Court invited a senior listing officer from the District Court of NSW to examine its listing procedures
in August 2004. This work has been most beneficial and identified a number of issues and improvement
measures that are in the process of being implemented. Further, the Court now over-lists in an endeavour
to use the time lost by trials not proceeding. However, from time to time, this does result in either there
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still being wasted court time or judges giving up decision writing time or cases not being reached.
Regrettably we have no choice but to do this.

Legislative changes

The Criminal Code Amendment Act, which came into effect on 21 May 2004, included provisions to
transfer jurisdiction for less serious offences from the District Court to the Magistrates' Court. It is
considered this initiative will result in a significant reduction in the caseload of the District Court and
thereby free up resources with which to address the backlog. However, at this early stage any reduction
in caseload is yet to be realised.

Circuits
With a land area of more than twice the size of New South Wales and Victoria combined, the District
Court's jurisdiction covers a larger area than any other Australian State or Territory.

The Court has continued to visit up to 13 locations on a regular basis to meet the needs of local
communities throughout Western Australia. Circuit sittings include the Kimberley (Broome, Derby and
Kununurra), Pilbara (South Hedland and Karratha), Albany, Esperance, Kalgoorlie, Bunbury, Busselton,
Geraldton, Carnarvon and Meekatharra.

Increased caseloads or deterioration in particular lists meant it was necessary to increase the Court's
circuit commitment and this year the Court sat for a total of 130 weeks outside the metropolitan area,
compared to 123 weeks for the year ending October 2003.

It can be seen that demand for circuit sittings requires substantial judicial resources. The effective use of
these resources is more complex due to the special considerations unique to circuit operations.

Up to 30 per cent of circuit sitting days are lost due to the limited opportunity to over-list and also due to
the late notice of changes in plea and presentation of nolles (prosecutions discontinued). This not only
results in further delay to trial but also wastes resources and causes inconvenience to court users.

In order to address this situation, the Court has introduced a flexi-list procedure at the major circuit
locations of Albany, Bunbury, Geraldton and Kalgoorlie. The new procedure, which has been
implemented at Kalgoorlie and is to commence at the other centres during November 2004, is largely
reliant on the goodwill of the legal profession and the Office of the Director of Public Prosecutions. The
Court looks forward to ongoing support for this initiative from the legal community and early indications
suggest it is already resulting in better use of court resources.

GENERAL

Internet site

The Court launched its Internet site in December 2003, providing timely, on-line information about
matters appearing before the court each day, the current schedule of Court fees, the District Court Rules,
statistics and other relevant information.

Since its launch, the site has become increasingly popular, with users accessing the website from all over
Australia and from the USA, China, Canada and the UK.
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The following graph shows the number of visits to the District Court Internet site since its inception in
December 2003.

Visits to the District Court Internet site — per Month
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The Court is currently developing the site with a view to making judgments available online this year. It
has also published selected sentencing remarks in high profile cases to enable the public to read first hand
what the judge said rather than relying solely on the media for this information. The District Court's
Internet site address is www.districtcourt.wa.gov.au.

New District Court Building

The Court continues to be closely involved in the planning to provide new District Court facilities on the
Hay/Irwin Street site in Perth. The importance of consultation during a project of this scale is paramount
and the Court is pleased to have been able to dedicate the necessary level of expertise to inform the
process. We hope that construction of the new building will begin in 2005 and be completed by 2008.

Registry Customer Service
The District Court Registry is a key customer service point and assists the Court meet its objectives by:

e providing procedural and other non-legal advice;
e receiving and processing documents; and
e processing payments.
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The registry interacted with around the same number of customers this year as it did the previous year. In
doing so, however, the registry enhanced customer service quality by increasing the proportion of
customers served in a timely manner as shown below.

DISTRICT COURT REGISTRY CUSTOMER SERVICE
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Statistics

The work commenced in 2003 by arrangement with the Australian Bureau of Statistics was progressed
during the year and has enabled the Court to refine the quality of statistical reports produced. This work
is set to continue following the permanent appointment of a suitably qualified analyst in September 2004
and the allocation of funds to improve and in some cases automate data extraction.
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MAGISTRATES' COURTS

Jurisdiction and Work of the Court

The Magistrates' Courts deal in both civil and criminal jurisdictions. The criminal jurisdiction of the
Magistrates' Court is administered in the Court of Petty Sessions. All criminal proceedings against adults
begin in this jurisdiction. Magistrates deal with the majority of matters summarily. The civil jurisdiction
of Magistrates' Courts is administered in the Local Court. It contains two divisions, the Small Disputes
Division, which can deal with claims of up to $3000, and the General Division, which has jurisdiction up

to $25,000.

The Stipendiary Magistrates in all country locations are also appointed as Coroners and may sit as a Court
of Summary Jurisdiction to hear matters relating to family law. A number of Magistrates in country
locations undertake the duties of Mining Wardens. Two specialist courts have been introduced which
allow expanded case management opportunities in their respective fields. The Domestic Violence Court
in Joondalup was launched in December 1999 and the Drug Court began operation on 4 December 2000.

Magistrates

As at 31 December 2004, the following held office as Stipendiary Magistrates:

Chief Stipendiary Magistrate
Mr Steven Alex Heath

Deputy Chief Stipendiary Magistrate

Ms Elizabeth Adele Woods

Stipendiary Magistrates in Perth

Mr Robert Huck Burton

Mr Graeme Neil Calder

Mr Richard Hamilton Bromfield
Mr Terence John Mclntyre

Mr Paul Michael Heaney

Mr Ivan Gregory Brown

Mr Wayne Gordon Tarr

Mr Giuseppe Cicchini

Mr Robert Keith Black

Mr Phillip Gregory Cockram
Ms Barbara Anne Lane

Mr Peter Graeme Malone

Mr Frank Cullen

Mr Kieran Boothman

Mr Jeremy Raymond Packington
Mr Douglas Noel Jones

Mr Paul Allen Nicholls

Ms Julie Ann Wager

Ms Pamela Margaret Hogan
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Ms Vicki Laura Stewart

Stipendiary Magistrates based at Metropolitan Courts

Armadale: Mr Steven Ross Malley
Fremantle: Mr Peter Spiro Michelides
Ms Jacqueline Gay Musk
Joondalup: Mr Michael David Wheeler
Mr Geoffrey Dudley Lawrence
Midland: Mr Colin Douglas Roberts

Rockingham/Mandurah: Mr Robert Brian Lawrence

Stipendiary Magistrates based at Country Courts

Albany: Mr Robert Maurice McMahon Glynn
Broome: Mr Antoine Bloemen
Bunbury: Mr Kelvin Trease Fisher/

Mr Stephen McKenzie Wilson
Carnarvon: Ms Susan Richardson
Geraldton: Mr Michael Sanford King
Kalgoorlie: Mr Stephen Paul Sharratt

Dr Kathryn Helen Auty
Northam: Ms Vivien Christine Edwards
South Hedland: Mr Denis Ronald Vincent Temby

Stipendiary Magistrates based at Coroner's Court
Ms Evelyn Felicia Vicker SM - Deputy State Coroner

Stipendiary Magistrates based at Children's Court
Mr Timothy Graham Schwass
Mr Stephen Noel Vose

Stipendiary Magistrates holding concurrent appointments in the Family Court of WA
Mr Peter David Monaghan

Mr Christopher John Judges

Mr Ronald Graham Fleming

Ms Roberta Annette Andrews

Mr Alan Moroni

Ms Lisa Ilarda

Mrs Jill Vander Wal

Mrs Susan Duncanson

Malcolm Thomas Whitely turned 65 on 22 November 2004 and was required to retire. Mr Whitely was
appointed a Stipendiary Magistrate on 15 June 1981 and served at various locations throughout the State.
Mr Whitley acted as Supervising Magistrate of the Perth Local Court from 1999 until his retirement. He
has contributed significantly to the development of new civil proceedings rules. Unfortunately his
retirement came before the implementation of the new rules.
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Geoffrey Dudley Lawrence was appointed a Stipendiary Magistrate on 30 April 2004. His appointment
was in anticipation on Mr Whitley's retirement and made at that time to assist this Court cover the
absence of Ms Barbara Lane who commenced 12 months' maternity leave in February 2004.

Dr Kathryn Helen Auty was appointed a Stipendiary Magistrate on 26 July 2004. Immediately prior to
her appointment as a Magistrate in this State, Dr Auty held appointment as a Magistrate in Victoria. Dr
Auty has taken up the position of second resident Magistrate in Kalgoorlie. The additional Magistrate in
Kalgoorlie will enable the Court to reduce delays in that circuit and to expand additional services to the
region. In particular, it will enable the Court to address some of the issues identified in the Gordon

Inquiry.

COURTS OF PETTY SESSIONS

The following figures represent the number of cases dealt in the Court of Petty Sessions throughout the
State in the year to 30 June 2004.

CRIMINAL (Petty Sessions) 2002/03 2003/04 Variance

Case finalisation ratio:

Finalised before trial 79% 81% 2%

Finalised by trial 22% 19% -3%
Average length of trials (days) 0.18 0.17 -5.5%
Percentage of cases finalised within standard of 26 weeks 93% 93% 0%
Annual Backlog 6696 5238 -21.8%

Additional case analysis information

Cases received during year 83,697 89,373 6.8%
Cases finalised during year 84,093 89,758 6.7%
Cases still to be dealt with (at end of year) 42,263 46,802 10.7%

There has been a significant increase in the number of criminal cases received during the year which has
continued to test the ability of this Court to deal with matters in a timely manner.

Court Initiatives

Listing delays at the Perth Court of Petty Sessions

Unfortunately the new listings regime which commenced in September last year has been abandoned. Its
object was to identify matters which would not ultimately proceed to trial. It was intended that by
identifying these matters at directions hearings, those matters which were to proceed to trial would be
allocated a precise date when all parties could be assured that the trial could proceed. This was intended
to eliminate the inconvenience to parties and witnesses that resulted from the previous system of over-
listing trials. Although the results in other Australian jurisdictions have been very good, the results in
Perth were not. A very small percentage of matters settled at directions hearings and only about 40 per
cent proceeded to trial on the allocated trial date. This resulted in under utilising Magistrates and
contributed to an increase in listing delays.
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A further important factor contributing to increased delays has been the amendments to the Criminal
Code in relation to either way offences. The Criminal Code Amendment Act 2004 provides that either
way offences must now be dealt with summarily unless there is a successful application by the
prosecution or the defence for the matter to be tried on indictment. The basis for such an application is
very limited. It has been estimated that these changes will result in an additional 160 trials being heard in
Magistrates' Courts annually. It is assumed that the average length of these trials will be about 1.5 days
although the estimate of time assumes that the trials will be much shorter when dealt with summarily.

Early figures indicate that this may be an underestimate. From May until October 2003, pleas of not
guilty were entered in a total of 1755 matters which were then set down for trial. From May until October
2004, the number had risen to 2230, an increase of 475 trials in the six months. In addition, it is
estimated that about 1500 defendants charged with some 4700 charges that were previously committed to
the District Court for sentence will now be dealt with in the Magistrates' Court.

The overall result is that the average listing interval for a half-day trial has increased from 16 weeks at
this time last year to 30 weeks and the delay for multi-day trials is fast approaching 52 weeks. It is hoped
that the return to a system of over listing, whilst creating inconvenience for practitioners and witnesses,
will at least assist in arresting the increase in listing delays. Unfortunately, real inroads will not be made
until additional Magistrates are available to conduct trials.

Not only are there increasing numbers of criminal charges each year, but the increased jurisdiction means
that these matters are of greater complexity and require greater time to be heard. Legislation such as the
Amendment (Family and Domestic Violence) Act 2004 introduced new procedures which will again slow
the rate at which Magistrates can dispose of matters.

Legislative Reform Package

The Government's legislative reform package, which will formally establish the Magistrates' Court and
will overhaul processes in both the civil and criminal jurisdictions, has been a major focus for
Magistrates' Courts in 2004.

A Criminal Rules Committee has prepared drafting instructions for regulations and rules of court to
support the Criminal Procedure Bill. A Civil Rules Committee has similarly worked exhaustively in
compiling comprehensive drafting instructions for rules of court to support the Magistrates’ Court (Civil
Proceedings) Act. Drafting instructions for other subsidiary legislation, including Magistrates' Court rules
and fees rules, have also been compiled and submitted to the Parliamentary Counsel.

The extent of change to be brought about when the suite of primary legislation and underpinning rules of
court is proclaimed in 2005 will be the most significant singular change in the Court's recent history. It
presents a major management challenge for the Court.

A steering committee and a number of implementation teams were established in 2004 to manage
implementation. The teams worked on a range of issues such as process redesign, information systems
integration and the development of training and communication strategies. The aim is to ensure that the
2005 implementation proceeds as smoothly as possible for court users, court staff and judicial officers
and that real benefits are derived from the reforms by all stakeholders.

Mediation

THE HON DAVID K MALCOLM AC
CHIEF JUSTICE OF WESTERN AUSTRALIA

(35)



2004 Annual Review of Western Australian Courts

Victim Offender Mediation has continued in Central Law Courts and has expanded successfully to many
suburban and country locations. The program continues to be reviewed in order to ensure that there is
proper support for victims during their participation in the program.

Intellectual Disabilities Coordinator

The joint-funding agreement between the Department of Justice and the Disability Services Commission
for provision of an Intellectual Disabilities coordinator at the Perth Court of Petty Sessions has concluded,
however, interim funding has been made available for the coordinator to continue until the end of the
calendar year. The Court is currently awaiting the release of an independent evaluation before the future
of the program is determined.

Geraldton Alternative Sentencing Regime

An independent evaluation of the Geraldton Alternative Sentencing Regime has been completed but has
yet to be released. Lack of funding remains the principal handicap for the expansion of this program.
This program applies the principles of therapeutic jurisprudence and at a meeting in November this year
each of the Magistrates currently serving in a country location committed to apply those principles in
their Courts.

DRUG COURT

The Drug Court has completed its pilot phase and continues to operate at Central Law Courts. Some
concerns raised by Magistrate Wager, who has responsibility for the Drug Court, have still to be
addressed and the exact nature of its role within the Court system still needs to be defined.

The Drug Court statistics for the last year are set out below.

Drug Court Referrals and Outcomes 2002/03 2003/04
Referrals (Individuals) to Drug Court 205 206
Defendants successfully completing drug program 49 51
Defendants with programs terminated due to disciplinary reasons 21 38
Programs terminated through individual's own choice 26 31
After assessment, defendants deemed "unsuitable" for a Drug Court program 57 38
Defendants stayed in the Drug Court voluntarily, after termination of program 8 12

LOCAL COURT

The following table indicates the workload for Local Court during the year to 30 June 2004.
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CIVIL (Local Court) 2002/03 2003/04 Variance

Case finalisation ratio:

Finalised before trial 95% 96% 1%

Finalised by trial 5% 4% -1%
Average length of trials (days) 0.27 0.32 18.5%
Percentage of cases finalised within time standard of 52 weeks 86.9% 90% 3%
Annual Backlog 8742 8374 -4.2%

Additional case analysis information

Cases received during year 43,711 42,578 -2.6%
Cases finalised during year 20,499 21,212 3.5%
Cases still to be dealt with (at end of year) 44,703 42,568 -4.8%

(37)
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CHILDREN'S COURT

Jurisdiction and Work of the Court

The Children's Court deals with young people between the ages of 10 and 17 years (inclusive) who have
been charged with criminal offences. If a young person has turned 18 years after the date of the alleged
offence, then the person still appears before the Children's Court.

The criminal jurisdiction of the Children's Court takes up most judicial time. The Court also has an
important jurisdiction under the Child Welfare Act 1947. This is to hear and determine applications that a
child be declared in need of care and protection. The Children's Court also hears applications for violence
and misconduct restraining orders.

The President of the Children's Court is a Judge of the District Court of Western Australia. A Judge of
the Children's Court has the same sentencing powers as a Judge of the Supreme Court. There is no
restriction on the length of a custodial sentence that a Judge can impose. The President sentences and
presides over the trials of young persons charged with the most serious offending.

A Magistrate of the Children's Court can only sentence a child or a young person to imprisonment for a
maximum of three months or to a maximum period in detention of six months. The President of the
Children's Court may extend the powers of Magistrates so that they can deal with a particular matter.
Magistrates then have the same sentencing powers as the Judge. Each extension of power is limited to a
particular Magistrate and for a particular offender for a particular charge or charges.

Judicial Officers

The current judicial officers in the Children's Court are:

President:
His Honour Judge Denis Reynolds

Full Time Magistrates:
Mrs Susan Gordon, AM
Mr Timothy Schwass

Mr Stephen Vose

Part Time Magistrates:
Mr Duncan McGrath

Mr Patrick Hogan

Ms Andrée Horrigan

On 22 September 2004 Ms Andrée Horrigan was sworn in as a part-time Magistrate.
The stipendiary magistrates resident in country areas, and those who relieve them from time to time, also

sit in the Children's Court within their circuit area. Without their hard work and commitment, it would be
impossible for Children's Court judicial officers to cover all matters throughout the State.
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Mrs Gordon has been recently appointed the Chairperson of the National Indigenous Council to advise
the Federal Government on Indigenous affairs. Despite the work involved in such a role, she will be able
to continue her outstanding work as a Magistrate of the Court. Mr McGrath is currently on long-term
leave from the court due to illness.

CRIMINAL JURISDICTION

The total number of criminal charges heard and determined by the Children's Court for the State for the
year ending 30 November 2004 has fallen slightly as slightly over the past year. Trials can be listed
within an acceptable time frame and most are usually completed within three months of the first
appearance. Status Conferences are listed before the President on Monday of each week to ensure that
issues in dispute are identified and that the matter is ready for listing for trial. The table below provides a
detailed statewide summary on types of sentences imposed from 1 December — 30 November 2004.

Children's Crt

Stipendiary

Summary of Charges Dec 2003 — Nov 2004

Judge

Magistrate

Magistrate

Total

Bench Warrant issued 182 2302 1357 3841
Care and Protection Order 4 182 30 216
Child Good Behaviour Bond 11 515 290 816
Community Based Order Cancelled 21 21
Community Based Order under s 62 Sent Act 21 246 207 474
Community Work in Lieu of Unpaid Fine s 65B YOA 30 27 57
Conditional Release Order 616 709 677 2002
Conditional Release Order s 47 Sent. Act 279 73 352
Defendant Deceased 1 1 2
Detention 812 559 254 1625
Discharged (Indictable Matter) 5 5
Dismissed s 33(2) YOA 79 109 188
Dismissed YCBO s 85 YOA 2 2
Dismissed, No Further Order s 65A YOA 9 9
Dismissed--No Further Orders 127 398 318 843
Intensive Supervision Order s 69 Sent Act 45 113 32 190
Intensive Youth Supervision Order 142 554 849 1545
Juv. CRO Dismissed s114 YOA No Further Action 1 1
Matter Withdrawn 42 260 142 444
Misconduct Restraining Order 12 11 23
Monetary penalty 27 1154 749 1930
INo Punishment imposed-- s 66 YOA 8 20 44 72
INo punishment imposed-- s 67 YOA 239 1173 348 1760
INo Punishment s 46 Sentencing Act 1 8 4 13
Parental Good Behaviour Bond 19 7 26
Prostitution Restraining Order | 1
Referred to a Juvenile Justice Team 1 1582 1051 2634
Responsible Adult Good Behaviour Bond 2 2
Restraining Order Application Dismissed 95 96 191
Restraining Order Cancelled 62 36 98
Suspended Imprisonment Order s 76 Sent Act 28 8 11 47
Violence Restraining Order 214 109 323

(39)
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Warrant of Commitment unpaid fines s 65C YOA 10 4 14
'Work and Development Order 17 17
'Y outh Community Based Order 27 1597 1632 3256

12182 23040

Number of Trials Listed in Children's Court 2002-2003 and 2003-2004

Judicial Officer Care & Criminal Restraining  Total
Protection Orders
2002-03 Judge 84 84
Children's Court Magistrate 121 385 304 810
Stipendiary Magistrate 2 232 179 413
2003-04 Judge 4 68 72
Children's Court Magistrate 103 406 263 772

Stipendiary Magistrate 6 186 169 361
2003-04 Total 113 660 432 1205
Grand Total 236 1361 915 2512

DRUG COURT

The Children's Court has continued to operate a Drug Court, which applies the therapeutic court model.
Most offenders referred to the Drug Court are referred by the President, who ultimately sentences the
offender at the completion of the program, which can last up to 12 months. The Drug Court is managed
by a Magistrate, and the Court takes place in a conference room around a table. The offender appears in
this forum every two weeks, and is supervised intensively in the interim. As far as resources are
available, the Drug Court addresses not only the drug problem (through urinalysis, counselling and
activities, often in a residential program) but also family issues, education, training, employment or any
other matters that are impacting adversely on the offender’s life.

Numbers of offenders in the regime have varied throughout the year, but as resources are limited, no more
than six or seven offenders can be included at any one time.

The regime is always an enormous struggle for a young person, and many do not succeed. This past year
has seen five young people complete the program most illicit use of drugs. Were it not for the Drug
Court, these young people would have been given substantial sentences of detention, which would have
been unlikely to have made such a profoundly positive effect on their lives.
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GENERAL

Court Conferencing

Court conferencing commenced on 15 October 2001. Referral to the Juvenile Justice Teams for Court
Conferencing has continued to be an option for metropolitan Children's Courts when dealing with some
young offenders guilty of offences set out in the Schedules of the Young Offenders Act 1994 ("the Act"),
or deemed to be more persistent offenders, particularly in situations where the involvement of victims was
an option.

When an offender is referred to Court Conferencing, an action plan is prepared within 12 weeks, with the
participation of the offender. Such plans may include a face-to-face apology or some other form of
apology to the victim, reparation, attendance at counselling and/or treatment e.g. anger, drug abuse,
psychological, and community work.

During the period 1 July 2003 to 30 June 2004, court conferencing referrals were as follows:

Total Referrals (Male=80; Female=22)
Completed by way of s 67 of the Act (no further punishment) 88 86%

Returned to Court:

- Fail to complete Action Plan 4 4%
- Fail to attend Conference 2 2%
- No agreement reached for Action Plan 7 7%
- Wanted matter dealt with by Court 1 1%

Types of Offences Referred (By most serious offence)

Assault Public Officer 37 36%
Assault Occasioning Bodily Harm 24 24%
Criminal Damage 11 11%
Fire Related Criminal Damage 8 8%
Aggravated Robbery/Attempted Aggravated Robbery 6 6%
Robbery/Attempted Robbery 5 5%
Aggravated Burglary 3 3%
Cause Explosion 2 2%
Dangerous Driving Causing Bodily Harm 1 1%
Indecent Assault 1 1%
Sell/Supply Drugs 1 1%
Reckless Driving 1 1%
Threatening Behaviour 1 1%
Unlawful Wounding 1 1%

Serious Offenders

96

Type of Offenders ‘

94%

Persistent Offenders

6

6%
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Aboriginal 30 29%
Non Aboriginal 72 71%

10 years 1 1%
12 years 2 2%
13 years 9 9%
14 years 14 14%
15 years 20 20%
16 years 22 22%
17 years 30 29%
18 years 4 4%

Since Court Conferencing began, the number of cases in which victims have participated has increased
from about 50 per cent to about 60 per cent. The increase is to a large extent the result of greater effort to
get victims involved. With greater resources and additional strategy, the number could perhaps be
increased. The current satisfaction rate of victims who have participated in the process is above 90 per
cent. It should be noted that by the time victims are asked to indicate their satisfaction or non-
satisfaction, they are better informed about some of the circumstances contributing to the commission of
the offence by a particular offender and are aware of the existence of an action plan.

The figures provided show that court conferencing continues to be a success in terms of the offenders
who satisfactorily complete their action plans. Further research needs to be done to see whether or not
such offenders re-offend later, and if so, within what time period and how.

Director of Public Prosecutions ("DPP")

The DPP continues to prosecute all matters, including sentencing, before the President. Such DPP
involvement increases community confidence in the criminal justice system and ensures that trials and
sentencing matters are conducted by qualified and experienced counsel.

Indigenous Issues

The over representation of Aboriginal young people in the criminal justice system continues to be cause
for concern. At present, Rangeview Remand Centre has a population of 36. Of this total, 30 are
Aboriginal and 6 are non-Aboriginal. Of the 30, 24 are male and 6 are female, with 12 coming from the
country.

At present the population at Banksia Hill Detention Centre is 72 (66 males and 6 females). About 70 per
cent of the total population are Aboriginal, with about 40 per cent from the country. These statistics also
highlight the strong need for increased videolink usage when sentencing young people from country
areas.
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On 16 August 2004, Ms Joslyn Eades commenced work as the Aboriginal Court Liaison Officer
("ACLQO") at the Perth Children's Court. Ms Eades has an excellent knowledge and understanding of the
processes and procedures in relation to both the criminal and care and protection jurisdictions of the
Court.

Care and Protection Applications

There was a 24 per cent increase in the number of applications to have a child declared in need of care
and protection in 2003/04. This compares with an increase of only about 7 per cent in the previous year.

Perth Children's Court

Care and protection 01/07/2002-30/06/2003 01/07/2003-30/06/2004
applications filed

258 320

Due to the heavy demands of the criminal jurisdiction, successive Presidents of the Children's Court have
not been involved to any great extent in the "care and protection" jurisdiction. That unfortunately
remains the case.

The Children's Court expects its workload will substantially increase once the Family and Children's
Development Act 2003 is proclaimed. Proclamation is expected in 2006. The Act contains provisions for
independent mediation of disputes, court-initiated reports, ex-parte warrants, extension of care orders and
supervision orders.

Judicial officers in the Children's Court continue to be most concerned at the numbers of parents and
other family members responding to applications to have children declared in need of care and protection
who are not legally represented. As a result, trials are longer and more distressing for all concerned.
Legal representation would minimise the number of trials, reduce their length and give a voice to those
parents who otherwise can be alienated and traumatised by the system.

Parental Responsibility Orders

On 29 November 2004 the Premier, Dr Gallop, launched the Government's new parenting service in the
south-east metropolitan area. Legislation has not as yet been passed in relation to Parental Responsibility
Orders. It is proposed that applications for such orders be made to the Children's Court. At this stage, the
number of such applications and the amount of Court time they will require is unknown.

Circuits

Perth magistrates spent 209 days servicing metropolitan courts. Perth Magistrates have also travelled to
Broome, Esperance, Geraldton, Kalgoorlie, Kununurra, Mandurah and Rockingham on an as needs basis.
They are available, if required, to assist country Magistrates, especially to preside in care and protection
trials. In 2003/04, Perth Children's Court Magistrates spent 33 days in regional courts, two days at
Banksia Hill for internal discipline matters and two days at Rangeview Remand Centre for special
sittings.
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In 2004, the President has presided in hearings at Broome, Bunbury, Geraldton and Kalgoorlie. In
particular, the President conducted a hearing for a charge of manslaughter in Broome. This enabled
members of the local community, family and friends of the deceased and the defendant to attend the
proceedings and feel part of the process.

At present the only detention centres for young people are based in Perth. When defendants in country
areas are refused bail, they are remanded in custody to Perth. For these defendants in the absence of the
ability to impose strict bail conditions, it is impossible to conduct hearings in the country because there is
nowhere for them to be legally detained during the day and overnight. This is an area which needs
attention because often it would be more efficient and effective for a variety of reasons to conduct the
hearing in the relevant county centre.

Videolinks

Videolinks are particularly useful when sentencing young people from remote communities as their
families and juvenile justice officers can have a say in the proceedings. Videolinks are an efficient and
cost-effective way of taking evidence from witnesses in country locations (or from witnesses in Perth
where the court is sitting in the country). The President proposes to encourage various agencies to adopt
a collaborative approach and expand the use of videolinks, especially in sentencing Aboriginal offenders
in country communities. To this end, funding has been allocated in the Department of Justice 2004/2005
budget for additional videolink facilities to be installed in a second court room at the Perth Children's
Court.

During this year there has been a significant increase compared to the last year from 38 to 68 remands,

mentions, status conferences and bail applications conducted with the assistance of videolink. This
results in enormous cost and time savings.

Videolink use 1 July 2003 — 30 June 2004

Sentencing C&P Witness Civilian Police CCTV | General Remands Other
Respondent for C&P Witness for | Witness for Mentions Bail agencies
Parents trials criminal criminal Apps Status Conf.
(mentions) trials trials
9 13 4 16 2 12 68 19
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COMMITTEES

Aboriginal Community Liaison Committee

The National Reconciliation Week function was held on 27 May 2004. The function was well attended by
a cross-section of people, including judicial officers from various jurisdictions and members of the
Aboriginal community.

Ms Sharon Bedford, the Aboriginal Liaison Officer, resigned in September 2004. The Committee has
resolved that when that position is filled, the officer should investigate holding a Cultural Awareness
Program for judicial officers from all jurisdictions in 2005 or, if that is not possible, then in 2006.

The Committee identified the need for a protocol to deal with security concerns arising from conflict
between Aboriginal families or groups involved in court proceedings. A working group with
representatives from the Supreme Court, the Committee, the Department of Justice and the Sheriff's
Office was formed and a draft protocol is currently under consideration.

Criminal Practice and Procedure Review Committee

The Committee is comprised of representatives of the Supreme, District and Magistrates' Courts, the
Offices of the Commonwealth and State Director of Public Prosecutions, Legal Aid, the Law Society, the
Bar Association, the Criminal Law Practitioners' Association and the WA Police Service. It met quarterly
through the year to consider a range of matters including:

Review of the proposed Guide for Empanelled Jurors prepared by the Sheriff's Office.
Review of all materials made available to potential jurors.

Consideration of filing of documents in the criminal registry by electronic means.
Transcription of proceedings in circuit courts.

Adoption of the Federal Court guidelines for expert witnesses.

Joint Information Technology Committee

The Joint Technology Committee provides policy direction for judicial and courts' information systems.
This year has again proven to be a very busy and challenging one for technology in Courts. The major
focus has been the ongoing development of the Integrated Case Management System (ICMS), as well as
the expansion of the electronic briefs project to handle court outcomes, electronic lodgment in the District
Court, the Bell trial's use of technology and conducting hearings in London, judicial support applications,
the expansion of on line payment options at the Fines Enforcement Registry and the ongoing expansion
of audio visual facilities in Courts.

The committee has been actively planning for the future and researching requirements of Courts for the
next five years. In particular, the committee has been looking at solutions to replace the current analogue
dictation equipment with a digital solution. A trial of a new digital solution has been held and a digital
dictation solution will be implemented for the State Administrative Tribunal (SAT). Wireless technology
is also being looked at, with a plan to trial the technology in the Albany Court new complex.

THE HON DAVID K MALCOLM AC
CHIEF JUSTICE OF WESTERN AUSTRALIA

(45)



2004 Annual Review of Western Australian Courts

This year saw the further consolidation of the ICMS in both the District and Supreme Court civil
jurisdictions with the focus on developing and improving such features as In Court Recording, Outcomes
and Document Lodgment. ICMS has also been enhanced to cater for the new SAT and is due to be
implemented into that jurisdiction early in 2005. Work has also commenced on expanding ICMS to cater
for Magistrates' Courts civil area based on the new Magistrates Courts Act. This legislation is planned to
come into effect early in 2005.

Planning for Phase 3 of ICMS has commenced. Phase 3 is the expansion of ICMS into the criminal
jurisdictions of the Supreme, District and Magistrates' Courts, as well as the replacement of the Fines
Enforcement System and the development of a 'whole of courts' financial package. It is hoped to have the
detailed planning, costings and approval in place by January 2005 with an expected timeframe of 18
months to two years to completion.

eBriefs

The Police and Courts Data Exchange Project (eBriefs), Stage I, commenced full, statewide production on
10 July 2003. Stage I is the electronic transmission of police prosecution briefs for all lower courts into
the court's case management system. Once Stage | had been consolidated, the project group commenced
work on Stage 11, sending court outcomes to police. Police officers would be able to obtain court results
within 15 minutes of the outcome being entered by a court officer into the computer system.

A limited pilot of Stage II commenced on 6 December 2004 and involved all lower court outcomes from
Fremantle Court being transmitted to police. A state-wide roll-out is planned for late January 2005.

eLodgment

The development of a fully integrated eLodgment facility to allow law firms and government agencies to
lodge writs electronically with the District Court, pay for them on-line and also receive the service copy
back electronically without having to leave their office, is now complete. The pilot, with a small number
of participants, commenced on the 6 December 2004. It is envisaged that the application will be available
to other law firms early in the new year. Work in 2005 will concentrate on increasing the number of
documents available to be lodged electronically and to expand the facility to Magistrates' Courts and
SAT.

Fines Enforcement Registry On-Line Payments

This year saw the development of a number of on-line payment options for the Fines Enforcement
Registry using the Government's payment gateway, as well as developing a direct debit system linked to
an offender's Centrelink payment. This will significantly reduce the number of defaulting debtors as the
money is taken directly from the Centrelink payment prior to the offender accessing the money.

Audio Visual Systems

This year has seen the development, upgrade or expansion of audiovisual systems at Kalgoorlie
Court, the Albany Justice Complex and the Coroner's Court. Work is continuing on the
expansion of audio visual facilities in the Supreme Court, May Holman Centre and the Central
Law Courts as part of the Court Security and Custody Project. Remedial works have also been
carried out at Geraldton Court.
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Judicial Systems:

Judgment Processing System (JPS)/Decisions

This year the JPS System has been rolled out to Criminal Injuries Compensation and SAT. The Coroner's
Court has been set up for testing and is currently awaiting review from users. JPS has been modified so
that appeal judgments include trial court details such as jurisdiction, judicial officer and file number(s).
The trial court and judicial officer are updated with a link to the decision when it is delivered to the
Decisions database.

A web interface has been added to the decisions databases, allowing for the publication of decisions to the
public via the Supreme Court, District Court, and SAT web sites.

Judicial Workbench

Every judicial officer in WA is equipped with a notebook computer. The Judicial Workbench is a portal-
based solution that enables judicial officers through the notebook to have instant links to a variety of
databases including all relevant statutes and decisions databases of the High Court, West Australian
Supreme and District Courts, and Warden's Court, with links to all other state courts. The workbench
enables access to on line law libraries including LexisNexis, Thompsons and CCH. Through the
workbench, a judicial officer can have access to all eTrials, eAppeals or eTranscript databases in which he
or she is engaged.

This year a legislation extract for Magistrates' Court has been added. The database is much smaller than
the existing Acts and Regulations databases, is easier to navigate and is capable of being replicated onto
the hard drive of individual computers so it is available without the need to connect to the network.

The Family Court CCH Index provides a quick reference to the CCH resources available to the
Family Court.

Electronic Trials (eTrials) and Appeals (eAppeals)

The Supreme and District Courts together have eight electronic courtrooms. These facilitate the conduct
of a trial by using electronic displays of evidence, transcript and other documents. Significant changes to
design of the system used in the Bell trial have been made over the course of the year to improve the
performance and usability of the system. More than 20 eTrials/eAppeals were heard/part heard in 2004.

State Administrative Tribunal (SAT)

A suite of applications has been set up for SAT. These applications have been created from existing
application used in other jurisdictions. The application set up for SAT include:

JPS/Decisions,

Daily Cause List,
Judicial Diary Interface,
Workbench,

Transcript Databases.

Conclusion
2004 has been a challenging year for all those associated with ICT in Western Australian jurisdictions.
Problems present in ICMS at the beginning of the year have been largely overcome due to hard work and
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co-operation between Department of Justice Courts Services staff, ICT contractors and judges and
administrators. The implementation of ICMS Phase 11l is a necessary step towards securing more efficient
and easier access to justice for the community. The policy planning now being undertaken will keep
Western Australian courts in the forefront of technological innovation.

Supreme Court Accommodation Committee

The Accommodation Committee, chaired by Justice Murray, is the body which has the responsibility to
advise the Chief Justice and liaise with government and responsible departmental officers in respect of all
matters of court accommodation affecting the Supreme Court and the role of the Chief Justice as head of
jurisdiction.

In 2004, there has been an enormous amount of work done and decisions taken for the implementation of
future work. At the outset, it is worth recording our debt of gratitude to the officers of the Department of
Justice and their consultants who have responsibility in this area. Particular mention should be made of
the Acting Executive Director of Court Services, Mr Ray Warnes. Without his support and that of his
officers, much less would have been achieved.

It is clear that the Department supports this Court's efforts to obtain a final solution for its accommodation
problems on this site. That will necessitate an additional building of relatively modest proportions to the
east of the existing buildings. It is planned to physically incorporate this building into the 1987 building.
The Department has also commissioned an update of the statistical projections for the business and the
size of the Court over the next 25 years.

In the meantime, much work has been undertaken on the 1903 courthouse, such as:—

e the restoration of the protective water membrane to the northern basement;

e the relocation of Court 9 from the first floor to the ground floor, refurbishing the courtroom
and providing effective access for disabled people; and

e the substantial renovation of judicial chambers on the ground floor.

The establishment of the Court of Appeal Division has carried with it the need for major court
accommodation work to locate the Judges of Appeal together and in close association to the Chief Justice.
Much work has been done and is proceeding to refit and refurbish the judicial support areas on the ground
floor to accommodate staff in modern workstations.

Two new sets of judicial chambers and accommodation for judges' support staff have been created on the
first floor of the 1987 building. It was necessary to rationalise and reorganise the Supreme Court library
to enable the space required to be set aside for this work. In the basement area of the 1987 building, the
library's storage capacity was substantially increased by providing extensive Compactus storage in a
separate reference room.

Accommodation was provided for a dedicated Registrar of the Court of Appeal and it has been necessary
to make some adjustments to the accommodation of administrative officers. The Court is doing the best it
can in that regard, given the restricted space available in the complex of buildings on this site.

Court No 3 is to be refurbished and upgraded sensitively to the heritage considerations affecting the
courtroom. This courtroom and No 1 court will be the permanent home of the Court of Appeal. There will
be demands upon court 3 for criminal trial purposes, as well as for appellate use.
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In addition, there are plans to substantially increase the numbers of courtrooms on this site and at 111 St
Georges Terrace, from which video links may be obtained and in which proceedings in electronic form
may be conducted, as well as increasing the number of courtrooms which will have a closed-circuit
television capacity. Court 10, in particular, is targeted for change in this regard and in other ways
designed to make it more suitable to accommodate the Court of Appeal.

The Government has now accepted the need to renovate and upgrade the Court's custody centre. Funding
has been provided and the contract has been let. It involves major work at substantial cost. The size of
the custody centre will be increased. It will accommodate a court security centre, from which the security
of the whole building will be monitored. The cell accommodation will be substantially upgraded and
extended. Proper private interview facilities for counsel to speak with persons in custody will, for the
first time, be provided.

The security of the custody centre and its procedures will be significantly enhanced. A new sallyport,
larger and appropriately secured, will be provided on the west wall of the courthouse. There will be an
area in which persons may surrender from bail and a separate holding facility for those who do so. The
custody centre will have direct and appropriate access to courts 2, 3 and 6, the courtrooms substantially
devoted to the exercise of the Court's criminal jurisdiction, although court 7 will still be required and
available for criminal proceedings from time to time.

Part of that work involves the substantial construction of a temporary custody facility adjacent to the
south wall of the 1903 courthouse. That facility is necessary to enable the Court to continue to function
in the exercise of its criminal jurisdiction on this site while, during the first six months of next year, the
interior custody centre will be a construction site. During that period, its use will be substantially denied
to us, although it is proposed that during the performance of the contract, No 6 court should be almost
immediately available and No 2 court should again become available before the completion of the work
required on the custody centre. No 3 court will not become available until the completion of that work.
In the meantime, the Court will have to carry out its criminal trial work substantially in the courthouses at
Fremantle and Rockingham, and arrangements have been made for that to occur. Trials have been listed
in those places.

The security procedures of the Court are constantly under review, and they are upgraded from time to
time. For example, we are moving, with the assistance of the Department, as rapidly as we can, to
upgrade our security capacity in relation to persons entering the building, particularly persons associated
with criminal proceedings and members of the public.

While it is fervently hoped that our continuing accommodation of 111 St Georges Terrace has a limited
future, nonetheless, it has been found necessary to recommend to the Department, and the Department has
accepted the need, to make some urgent improvements to the accommodation provided to the Court in
that building. It is impossible, of course, to convert floors 13, 14 and 15, which we occupy from an office
building into an appropriately designed courthouse, but the Department has approved a program of
renovation and redesign of those floors which will assist to provide accommodation for the Court which
will be as acceptable as the building will allow.

Unrepresented Civil Litigants Committee

Justice Simmonds is currently Chair of the Unrepresented Civil Litigants Committee. The Committee has
reported that outside single judge appeals, the incidence of unrepresented litigants is low. The figure is
less than 10 per cent of matters where there are more than 10 for the reporting period.
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However, where their incidence is significant, hearings involving unrepresented litigants do take up
significantly more hearing time than hearings involving only represented litigants. In relation to single
judge appeals, hearings involving unrepresented litigants take up on average almost 20 per cent more time
than hearings where they are not involved.

Unrepresented litigants management plan

The Committee is of the view that it is appropriate for the Court to have an unrepresented litigants
management plan. Such a plan was commended to all courts by the Law Reform Commission, in its
Review of the Criminal and Civil Justice System: Final Report (1999), a recommendation endorsed by
this Committee in 2001.

The Committee believes that a plan should now be developed as a resource to facilitate planning for
dealing with unrepresented litigants in the Court, and as a source of guidance for staff, judges and other
judicial officers. This plan would be one that at least:

e Articulated requirements for data on such litigants;

e  Dealt with the information needs of unrepresented litigants, such as through a self-represented
litigants information kit and on-line materials;

e Dealt with practical problems of unrepresented litigants in specific areas, such an area is
single judge appeals;

e Dealt with other sources of assistance for unrepresented litigants;

e Dealt with the needs of Court staff (especially registry staff) and judicial officers for help in
dealing with unrepresented litigants; and

e Dealt with vexatious, querulous or meritless unrepresented litigants.

Unrepresented Criminal Appellants Committee
The Unrepresented Criminal Appellants ("UCA') Committee, which is chaired by the Hon Justice Roberts-
Smith, met twice in 2004. The main priority of the UCA Committee this year has been the establishment

of the Unrepresented Criminal Appellants Program ('UCAP') in conjunction with the three law schools
and Legal Aid.

In February, Mr George Turnbull, Director of Legal Aid, offered the assistance of Mr Jack Trainor and
Ms Brie Ayling in coordinating the UCAP Management Committee. This committee is to be responsible
for the day-to-day running of UCAP and to liaise between the Court, pro bono practitioners and law
school representatives.

In consulation with court staff, law school representatives and members of the profession, Mr Trainor and
Ms Ayling have drafted an 'Outline of Program' which clearly defines the role of each UCAP stakeholder.
The management committee proposes to undertake quarterly reviews of UCAP and report on any
developments to the UCA Committee.

UCAP is scheduled to begin operation in early 2005, although Ms Karen Farley has already begun a small
program at the University of Notre Dame, with herself as pro bono counsel and operating under the draft
'Outline of Program'.

The establishment of UCAP has progressed to such a stage that it would now seem appropriate to invite
expressions of interest from members of the profession. However, further action has been put on hold due
to recent advice that the Attorney General has agreed to fund Legal Aid to ensure that all applicants for
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leave to appeal would be entitled to representation. It is understood that no date has yet been set for the
commencement of this new arrangement and hence, the UCA Committee is awaiting confirmation of this
proposal before progressing any further with UCAP.

Aside from UCAP, the UCA Committee has also discussed issues surrounding procedures in the new
Court of Appeal Division and general issues in dealing with unrepresented litigants.
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GENERAL

LAW REFORM COMMISSION

Aboriginal Customary Law

The Law Reform Commission has continued its work on the Aboriginal Customary Laws reference
throughout 2004. The project, which aims to canvass issues relating to the recognition of traditional
Aboriginal laws and customs within the WA legal system, has provided the Commission with the
opportunity to revisit the work of the Australian Law Reform Commission in light of subsequent
developments in law, research and policy as they relate to Western Australia.

The Commission completed its pre-consultation phase in 2002, with project team members visiting all
parts of the State to enhance awareness of the project and to seek permission to conduct further research
consultations on Aboriginal land. In November and December 2002, the Commission conducted
successful community research consultations in the Perth metropolitan area.

During 2003, the Commission carried out extensive community consultations in remote and regional
areas. The information gathered was drafted into a series of thematic summaries and returned to the
various communities for feedback and approval. The summaries are now available on the Commission's
website.

Throughout 2004, the Commission published and distributed several background papers providing
additional information on issues relevant to the project and to assist in the Discussion Paper's preparation.
The following background papers are now available on the website:

o The Approach of Australian Courts to Aboriginal Customary Law in the Areas of Criminal, Civil and
Family Law by Victoria Williams;

o Caught in the Middle: Indigenous Interpreters and Customary Law by Michael Cooke;

o The Value of Benchmarking Framework to the Reduction of Indigenous Disadvantage in the Law and
Justice Area by Greg Marks;

o  Family Law and Customary Law by Tony Buti and Lisa Young; and

o  Aboriginal Customary Laws Reference — An Overview by John Toohey.

Further background papers are to be published by the end of the year. The series will be followed by a
discussion paper and final report setting out the Commission's recommendations in 2005.

Problem-oriented court and judicial case management

On 28 August, 2004, the Commission received a new reference on problem-oriented courts and judicial
case management. The reference requires the Commission to inquire into whether, and if so in what
manner, the principles, practices and procedures pertaining to problem-oriented courts and judicial case
management require reform, and in particular:
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(1) the extent to which, and the circumstances in which persons are referred to problem-oriented
courts and judicial case management;

(ii) the extent to which problem-oriented courts and judicial case management fit within the
traditional court model; and

(iii) any related matter.

In carrying out this reference, the Commission is to have regard to the development of problem-oriented
courts and judicial case management, their philosophy and structures, as well as the jurisprudential,
ethical and practical issues arising from their operation.

The Commission is required to submit its final report to the Attorney General in December 2005.

LEGAL AID WESTERN AUSTRALIA

New Regional Legal Aid Offices in Albany and Geraldton
Legal Aid is opening two new offices in Albany and Geraldton. The new offices are expected to be
operating by May 2005. This initiative will:

improve access to legal advice for people living in isolated country areas;

address the shortage of lawyers available to do legal aid work;

provide improved family law services;

provide improved Children's Court representation, particularly in Albany where there is no
duty lawyer service in the Children's Court;

improve services where there are conflicts of interest;

e allow for better mediation services; and

e provide state of the art video conferencing facilities.

Unrepresented Criminal Appellants Program

In March 2004, the Unrepresented Criminal Appellants Committee resolved to set up a management
committee to organise a replacement scheme for the now defunct UCAS. The Commission, in
conjunction with the Supreme Court and each law school, has worked to design a new scheme called the
Unrepresented Criminal Appellants Program or UCAP. This program is based largely on the old scheme,
but places the pro bono practitioner in the role of solicitor and counsel for the unrepresented appellant,
with the law students providing assistance with research.

Members of the private profession will be called upon in the near future to provide the management
committee with expressions of interest if they are willing to participate. A written protocol has been sent
to all members of the profession. It is hoped that the profession will answer the call for participants and
endorse UCAP, as a reflection of the need to assist the large numbers of unrepresented appellants coming
before the Court of Criminal Appeal.

Family Court Duty Lawyer Service

Legal Aid currently provides information, referral and initial advice, two mornings per week at the
Family Court in Perth. This service will be expanded in the new year so that it operates as a provider of
and conduit for the full range of legal aid family law services. The service will include the provision of a
duty lawyer, legal advice and minor assistance.
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It will also provide assistance in applying for a grant of aid, both for the Alternative Dispute Resolution
program and for representation, and liaison between Legal Aid, the Family Court and other family law
service providers.

The service will be staffed by two lawyers, together with a paralegal officer(s) and administrative support.
Legal Aid plans to commence delivery of legal advice and minor assistance services by February 2005.
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